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THEORIZING A HUMAN RIGHT-BASED APPROACH
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Abstract: This study explores the approach to sustainable urban development
adopted by the European Court of Human Rights (ECtHR) and the European
Court of Justice (ECJ) in their respective case law. Both Courts have developed
interesting views and have provided judicial protection in relation to environPHQWDOTXDOLW\LQWKHFLW\FRQVLVWHQWO\ZLWKWKHLUVSHFLÀFFRPSHWHQFHV)URP
this perspective, this paper aims to analyse how the ECtHR and the ECJ are
FRQFXUULQJ WR GHÀQH DQ LQWHUHVWLQJ UHJLRQDO MXGLFLDO DSSURDFK WR VXVWDLQDEOH
urban development, and also suggests some viable paths that may help to enhance the results achieved, especially through a human rights-based approach
and, to some extent, through judicial dialogue.
SUMMARY: 1. Introduction. – 2. The conceptualization of the right to the city and a human rights-based approach to sustainable urban development. – 3. Issues of sustainable
urban development in the jurisprudence of the European Court of Human Rights. – 4.
Sustainable urban development in the case law of the European Court of Justice. – 5.
Conclusions.

1. — ,QWURGXFWLRQ
6XVWDLQDEOHXUEDQGHYHORSPHQWLVDWWKHWRSRI WKHOHJDODQGVFLHQWLÀF
agenda of the international community. This is not surprising when one
WKLQNV RI  WKH SURSRUWLRQV RI  XUEDQL]DWLRQ LQ IDFW GHVSLWH FLWLHV RFFXS\
approximately the 2% of the Earth’s land, they are responsible for the 70%
of greenhouse gas emissions and of the global waste, as well as for over the
60% of global energy consumption. However, at the same time, they generate up to the 70% of gross domestic product (1).

(*)

University of Cagliari.

(1)

See: 7KH1HZ8UEDQ$JHQGD, available at KDELWDWRUJ.
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Currently, at the global level, around 55% of all people live in urban areas and 5 billion people are projected to live in cities by 2030; according to
the UN, 70% of world population is expected to live in cities by 2050. All
these factors are capable of having a huge impact on the environment and
on the human beings, from many viewpoints, including human health: in
WKLVVHQVHLWLVVLJQLÀFDQWWRUHFDOOWKDWDVRI RI XUEDQGZHOOHUV
were breathing unsafe air, which resulted in 4.2 million premature deaths
due to ambient air pollution, and that «more than a half of the global urban
population were exposed to air pollution levels at least 2.5 times higher than
the safety standard» (3).
)RFXVLQJRQ(XURSHÀJXUHVDUHQRWOHVVHORTXHQWRYHUWZRWKLUGVRI WKH
EU’s population live in urban areas, and they are responsible for about 80
% of energy use and for up to 85 % of European gross domestic product
(GDP) (4).
It goes without saying that this scenario affects urban living conditions
from many viewpoints. $VUHFDOOHGDERYHDLUTXDOLW\LVDFOHDUH[DPSOHDV
well as noise pollution (5) WKH\ SRVH PDMRU WKUHDWV WR WKH TXDOLW\ RI  XUEDQ
dwellers’ living conditions and may affect human health (6).
(2)

United Nations, Department of Economic and Social Affairs, RI WKHZRUOGSRSXODWLRQSURMHFWHGWROLYHLQXUEDQDUHDVE\VD\V810D\1HZ<RUNDYDLODEOHDW
XQRUJ.
(2)

(3)

See United Nations, Department of Economic and Social Affairs, Statistics Division,
6XVWDLQDEOH'HYHORSPHQW*RDO0DNHFLWLHVDQGKXPDQVHWWOHPHQWVLQFOXVLYHVDIHUHVLOLHQWDQGVXVWDLQDEOH, available at XQVWDWVXQRUJ.
(4)

European Commission, EU Regional and Urban Development, Urban Development,
available at HFHXURSDHX.
K.M. DE PAIVA VIANNA, M.R. ALVES CARDOSO, R.M. CALEJO RODRIGUES, 1RLVHSROOXWLRQDQGDQQR\DQFH$QXUEDQVRXQGVFDSHVVWXG\, in 1RLVH +HDOWK, 2015, pp. 125-133, available at
QFELQOPQLKJRY. Also see: J.M. BARRIGÓN MORILLAS, G. REY GOZALO, D. MONTES GONZÁLEZ,
P. ATANASIO MORAGA, R. VÍLCHEZ-GÓMEZ, 1RLVH 3ROOXWLRQ DQG 8UEDQ 3ODQQLQJ, in &XUUHQW
3ROOXWLRQ5HSRUW, 2018, pp. 208-219.
(5)

 0RUHRYHUXQGHUWKRVHFLUFXPVWDQFHVLQHTXDOLWLHVDQGGLVFULPLQDWLRQPD\SUHFOXGH
RUKDPSHUWKHDFFHVVWRVRPHEDVLFVHUYLFHVDQGUHVRXUFHVOLNHKRXVLQJDQGFOHDQZDWHUX.
BAI, I. NATH, A. CAPON, N. HASAN, D. JARON, +HDOWKDQGZHOOEHLQJLQWKHFKDQJLQJXUEDQHQYLURQPHQWFRPSOH[FKDOOHQJHVVFLHQWLÀFUHVSRQVHVDQGWKHZD\IRUZDUG, in &XUUHQW2SLQLRQLQ(QYLURQPHQWDO
(6)
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What is more, since urban areas represent the productive and economic
core of our modern society, they often result to be overpopulated. Their unFRQWUROOHGDQGXQSODQQHGJURZWKPD\OHDGWRXQGHVLUDEOHFRQVHTXHQFHVDV
the rapid, unregulated peri-urban growth and urban sprawl (7), which may cause
the reduction or the loss of rural areas as well as of wildlife and biodiversity (8),
DQGXQGHUVRPHFLUFXPVWDQFHVZLOGOLIHOLYHVWRFNKXPDQLQWHUIDFHV (9).
6XVWDLQDELOLW\, 2012, pp. 465-472, available at VFLHQFHGLUHFWFRP7KHTXDOLW\RI OLIHLQXUEDQDUHD
might be negatively affected by various other factors too, as the shortcomings related to
convenient public transport (which, as of 2019, is available for only half of the world popXODWLRQ DVZHOODVWKHGLIÀFXOWLHVLQDFFHVVLQJRSHQSXEOLFVSDFHV RQO\RI WKHXUEDQ
SRSXODWLRQ OLYH ZLWKLQ HDV\ ZDONLQJ GLVWDQFH DSSUR[LPDWHO\  PHWUHV IRUP WKHP  ,Q
this respect, see: United Nations, Department of Economic and Social Affairs Sustainable
Development, Sustainable Development, 6XVWDLQDEOH'HYHORSPHQW*RDO, 0DNHFLWLHVDQGKXPDQ VHWWOHPHQWV LQFOXVLYH VDIH UHVLOLHQW DQG VXVWDLQDEOH, 2YHUYLHZ, available at VGJVXQRUJ. It goes
without saying that living conditions are particularly poor in slums, where up to 24% of
urban population lived, as of 2018. J.A. MCGEE, C. ERGAS, P.T. GREINER, M.T. CLEMENT,
+RZGRVOXPVFKDQJHWKHUHODWLRQVKLSEHWZHHQXUEDQL]DWLRQDQGWKHFDUERQLQWHQVLW\RI ZHOOEHLQJ", in 3ORV
One, 8 December 2017, MRXUQDOVSORVRUJ.
(7)

“Urban sprawl” happens when cities and towns rapidly extend to the surrounding
areas, often due to the expansion of the suburbs, with a dispersion of the urban population.
This phenomenon determines an increase in the reliance on private vehicles for transporWDWLRQDQGKDVEHHQOLQNHGWRLQFUHDVHGHQHUJ\XVHSROOXWLRQDQGWUDIÀFFRQJHVWLRQJ.P.
RAFFERTY, 8UEDQ6SUDZO, in %ULWDQQLFD, available at EULWDQQLFDFRP.
World Economic Forum, K. RANDALL, +RZXUEDQH[SDQVLRQWKUHDWHQVZLOGOLIHDQGDVVLVWV
FOLPDWHFKDQJH, 28 November 2018, available at ZHIRUXPRUJ; J. RAFFERTY, 7KHSUREOHPRI XUEDQ
VSUDZO, in (QF\FORSDHGLD %ULWDQQLFD, 6DYLQJ (DUWK, available at ZZZEULWDQQLFDFRP. A. CAETANO
ROMERO, T. MARTINS ISSII, E.F. LOPES PEREIRA-SILVA, E. HARDT, (IIHFWVRI XUEDQVSUDZORQ
IRUHVWFRQVHUYDWLRQLQDPHWURSROLWDQZDWHUVRXUFHDUHD, in 5HYLVWDÉUYRUH, 2018, available at ZZZVFLHOR
EU. F. MUTUGA, 7KHHIIHFWRI XUEDQL]DWLRQRQSURWHFWHGDUHDV7KHLPSDFWRI XUEDQJURZWKRQDZLOGOLIH
SURWHFWHG DUHD D FDVH VWXG\ RI  1DLUREL 1DWLRQDO 3DUN, IIIEE Theses 2009:15, Supervisor M.
BACKMANN,7KHVLVIRUWKHIXOÀOPHQWRI WKH0DVWHURI 6FLHQFHLQ(QYLURQPHQWDO6FLHQFHV
3ROLF\ 0DQDJHPHQW/XQG6ZHGHQ-XQH0(63203URJUDPPH/XQG8QLYHUVLW\²
8QLYHUVLW\RI 0DQFKHVWHU²8QLYHUVLW\RI WKH$HJHDQ²&HQWUDO(XURSHDQDYDLODEOHDWFRUH
DFXN. R. EWING, J. KOSTYACK, with D. CHEN, B. STEIN, M. ERNST, (QGDQJHUHGE\6SUDZO+RZ
UXQDZD\ GHYHORSPHQW WKUHDWHQV $PHULFD·V ZLOGOLIH, National Wildlife Federation, Smart Growth
America, and NatureServe, Washington, D.C., January 2005, available at ZZZQZIRUJ.
(8)

J.M. HASSELL, M. BEGON, M.J. WARD, E.M. FÈVRE, 8UEDQL]DWLRQDQG'LVHDVH(PHUJHQFH
'\QDPLFVDWWKH:LOGOLIH/LYHVWRFN+XPDQ,QWHUIDFH, in 7UHQGVLQ(FRORJ\DQG(YROXWLRQ, 2017, pp. 5567, available at ZZZVFLHQFHGLUHFWFRP. It seems interesting to recall that some studies have dealt
(9)
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,PSRUWDQWO\VFKRODUVKLSKDVVWUHVVHGWKDWWDFNOLQJXUEDQL]DWLRQLVJRLQJ
to be a major challenge in the post-COVID-19 era (10); in this sense, it cannot
EHRYHUORRNHGKRZXUEDQDUHDVDUHVHYHUHO\DIIHFWHGE\WKHFXUUHQWSDQGHPic, more intensely than rural areas. In fact, over 90% of COVID-19 cases
are in urban areas. (11)
In light of this complex scenario, this paper argues that the language of
sustainability and a human rights-based approach may represent viable ways
WRWDFNOHWKHFKDOOHQJHVSRVHGE\XUEDQL]DWLRQ
For this purpose, an overview of the conceptualization of the right to
the city and of the theorization of sustainable urban development from
the perspective of international law is provided in paragraph 2. The efforts
made to conceptualize “the right to the city” and the responses provided in
WKHIUDPHZRUNRI WKH8QLWHG1DWLRQVDUHH[SORUHGLQWKLVSDUDJUDSKIRUWKH
SXUSRVHRI DVVHVVLQJWKHGHÀQLWLRQRI DJOREDOO\FRQFHUWHGKXPDQULJKWV
based approach to sustainable urban development.
with the connection between rapid urbanization in the global South and some epidemiologLFDOULVNVWKDWLWLVSRVLQJDVIRUH[DPSOHLQUHODWLRQWR]RRQRVLV$SOHEL, J.D. DÁVILA, A.
ALLEN, M.M. HAKLAY, C. TACOLI; E.M. FÈVRE, 'RHVXUEDQL]DWLRQPDNHHPHUJHQFHRI ]RRQRVLVPRUH
OLNHO\"(YLGHQFHP\WKVDQGJDSV, in (QYLURQPHQWDQG8UEDQL]DWLRQ, 2019, available at MRXUQDOVVDJHSXE
FRP. Aso see: L. WALDMAN, 8UEDQLVDWLRQWKH3HULXUEDQ*URZWKDQG=RRQRWLF'LVHDVH, Institute of
Development Studies, IDS Practice Paper in Brief 22, Brighton, 2015, available DWZZZLGVDFXN.
A. RASTANDEH, M. JARCHOW, 8UEDQL]DWLRQDQGELRGLYHUVLW\ORVVLQWKHSRVW&29,'HUD
FRPSOH[FKDOOHQJHVDQGSRVVLEOHVROXWLRQV, in &LWLHV+HDOWK, 2020, available at ZZZWDQGIRQOLQHFRP. M.
VAN STADEN, :KDWQRZIRUFLWLHV"81$8.6'*VEXLOGLQJEDFNEHWWHU2FWREHU
available at ZZZVXVWDLQDEOHJRDOVRUJXN. UN News, 6XVWDLQDEOHXUEDQL]DWLRQFULWLFDOWR&29,'
UHFRYHU\EHWWHUTXDOLW\RI OLIH, 31 October 2020, available at QHZVXQRUJ.
(10)

(11)

See: United Nations, Department of Economic and Social Affairs Sustainable
Development, Sustainable Development, 6XVWDLQDEOH'HYHORSPHQW*RDO, 0DNHFLWLHVDQGKXPDQVHWWOHPHQWVLQFOXVLYHVDIHUHVLOLHQWDQGVXVWDLQDEOH, 2YHUYLHZ, cit.; United Nations, Department
of Economic and Social Affairs, Sustainable Development Goal 11, Statistics Division, 0DNH
FLWLHVDQGKXPDQVHWWOHPHQWVLQFOXVLYHVDIHUHVLOLHQWDQGVXVWDLQDEOH, cit. It was also suggested that the
adverse conditions related to urbanization might have created the “perfect storm” for the
current pandemic. In this respect, R. KEIL, M. KAIKA, T. MANDLER, Y. TZANINIS, *OREDOXUEDQL]DWLRQFUHDWHGWKHFRQGLWLRQVIRUWKHFXUUHQWFRURQDYLUXVSDQGHPLF, 7KH&RQYHUVDWLRQ, 18 June 2020,
available at KWWSVWKHFRQYHUVDWLRQFRPJOREDOXUEDQL]DWLRQFUHDWHGWKHFRQGLWLRQVIRUWKHFXUUHQWFRURQDYLUXVSDQGHPLF, last accessed 24 February 2021.
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6XEVHTXHQWO\LQSDUDJUDSKWKHIRFXVLVSXWRQWKH(XURSHDQV\VWHPRI 
human rights protection, namely, the system of the European Convention
on Human Rights (ECHR) and the European Court of Human Rights
(&W+5 LQWKHIUDPHZRUNRI WKH&RXQFLORI (XURSH &2( 
This system, in fact, stands out for the interesting and proactive approach
developed by the ECtHR in its case-law with regard to the human rights
dimension of urbanization, including some aspects concerning sustainable
development. Indeed, so far, the Court has adopted several interesting decisions in relation to the urban context, by relying on the environmental
potential of the European Convention on Human Rights (ECHR) and the
“greening” of the catalogue of human rights it embodies, especially the
right to private and family life, the right to an effective remedy and the right
to property, respectively protected under Article 8 and Article 13 of the
ECHR and under Article 1 of Protocol No. 1 to the Convention.
In paragraph 4, the focus is put on the results achieved by the other
European major Court, that is the European Court of Justice (ECJ). The
UHÁHFWLRQLVFRQWH[WXDOL]HGE\DQDO\VLQJWKHUHOHYDQWSULPDU\DQGVHFRQGDU\
EU law sources.
From this perspective, the paper explores viable ways of judicial dialogue
between the ECtHR and the CJEU, especially consistently with the provisions enshrined in Article 6(3) of the Treaty on the European Union and
Article 52(3) of the CFR.
Finally, some conclusions are drawn.

2. — 7KHFRQFHSWXDOL]DWLRQRI WKHULJKWWRWKHFLW\DQGDKXPDQULJKWVEDVHGDSSURDFKWRVXVWDLQDEOHXUEDQGHYHORSPHQW
,WZDVZKHQ+HQUL/HIHEYUHÀUVWHODERUDWHGWKHFRQFHSWLRQRI WKH
ULJKWWRWKHFLW\LQKLVPDMRUZRUN´/HGURLWjODYLOOHµ (12)%DFNWKHQLQWKDW
context, the “right to the city” built upon the interconnection of economic
(12)

H. LEFEBVRE, /HGURLWjODYLOOH, Paris, 1968.
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and productive forces and factors within the city, and had primarily a philosophical core. Nevertheless, this conception already encompassed some of
the components of sustainable urban development, insofar as it captured
the tension between economic factors and living conditions in the city. In
IDFW+HQUL/HIHEYUH²ZKRDGGUHVVHGWKLVFRQÁLFWIURPD0DU[LVWYLHZSRLQW
²GUHZWKHOLQHEHWZHHQLQKDELWLQJWKHXUEDQVRFLHW\DQGWKHXUEDQKDELWDW
DVWKHODWWHULVGHÀQHGDFFRUGLQJWR©WKHUDWLRQDOFRQFHLWVRI SODQQHUVµDQG
the “commercial ambitions of developers» (13).
Only few years later, in the early 1970s, also the international community
EHJDQWRPRYHLWVÀUVWVWHSVWRZDUGVWKHGLPHQVLRQRI VXVWDLQDELOLW\IURPD
legal, globally concerted perspective (14).
 7KHVWDUWLQJSRLQWRI /HIHEYUH·VYLHZZDVLQÁXHQFHGE\KLV0DU[LVWEDFNJURXQG
insofar as he argued that «rights appear and become customs and prescriptions, usually
IROORZHGE\HQDFWPHQWVªZKLFKUHÁHFWHGWKHLGHDRI ´ULJKWVµDV©DQKLVWRULFDOPRPHQWD
contradiction of the late capitalism». L.A. KING, +HQUL/HIHEYUHDQGWKH5LJKWWRWKH&LW\, in S.
MEAGHER, S. NOLL, J. BIEHL, 3KLORVRSK\RI WKH&LW\+DQGERRN, London, 2020, p. 81. However,
WKHULJKWWRWKHFLW\ZDVQRWTXLFNO\GLVPLVVHGE\/HIHEYUHDVD´SVHXGRULJKWµDVWKHULJKW
to nature, but it was seen as something more valuable than a mere bourgeoise instrument
or a bourgeoise negative right, which was capable of providing appropriate recognition and
a suitable reference paradigm to the needs of the inhabitants of the city. To Lefebvre, in
this sense, the right to the city was a moral right, as scholarship interestingly stressed. See
the same reference at p. 90.
(13)

 ,QRUGHUWRFRQWH[WXDOL]HWKHUHÁHFWLRQLQLWVZLGHUODQGVFDSHLWLVVLJQLÀFDQWWR
recall the concept of environmental justice, due to its interconnection with the urban
FRQWH[W(QYLURQPHQWDOMXVWLFHLVFORVHO\OLQNHGWRWKHLVVXHVRI VRFLRHFRQRPLFYXOQHUDbility, environmental health and exposure to environmental hazards related to industrial
GHYHORSPHQW HVSHFLDOO\ LQ WKH XUEDQ IUDPHZRUN 7KLV FRQFHSW LV IRFXVHG RQ WKH LGHD
that all people deserve to live in a clean and safe environment, free from industrial waste
DQGSROOXWLRQDQGDGGUHVVHVDQGH[SORUHVWKHLQHTXLWDEOHGLVWULEXWLRQRI HQYLURQPHQtal hazards and burdens, that often affect disproportionately minorities and vulnerable
groups. Since the early days, the movement of environmental justice has been characterized by the connection with racial discrimination, the environmental movement and the
Civil Rights movement of the 1960s, where the roots of environmental justice are to be
sought and where the language of socio-environmental justice began to appear. In this
UHJDUGWKLVHDUO\VWDJHLQWKH8QLWHG6WDWHVRI $PHULFDZDVPDUNHGE\WKHSDVVLQJRI 
the Civil Rights Act of 1964 and of some environmental legislation of crucial relevance.
6XEVHTXHQWO\ LQ WKH V HQYLURQPHQWDO MXVWLFH VWDUWHG DV D JUDVVURRW PRYHPHQW ,Q
particular, the movement was galvanized by the protest of 1982, in Warren County, in
(14)
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In fact, the most recent achievements of the United Nations (UN) in the
elaboration of a human rights-based approach to sustainable urban developPHQWDUHWKHRXWFRPHRI DORQJSURFHVVWKDWEHJDQLQDWWKH6WRFNKROP
Conference. On that occasion, the important concept of “human environPHQWµZDVDIÀUPHGDQGWKH6WRFNKROP'HFODUDWLRQRQWKH81&RQIHUHQFH
RQWKH+XPDQ(QYLURQPHQW 6WRFNKROP'HFODUDWLRQ UHFRJQL]HGWKHLQWHUDFtion between human rights and the environment (15). Therefore, in this sense,
WKH6WRFNKROP'HFODUDWLRQFDQEHVHHQDV©WKHVWDUWLQJSRLQWRI DULJKWVEDVHG
approach to environmental protection» (16)DVLWDIÀUPVWKHSULQFLSOHWKDW©0DQ
>VKRXOG@KDYHWKHIXQGDPHQWDOULJKWWRIUHHGRPHTXDOLW\DQGDGHTXDWHFRQGLWLRQVRI OLIHLQDQHQYLURQPHQWRI DTXDOLW\WKDWSHUPLWVDOLIHRI GLJQLW\DQG
well-being, and he bears a solemn responsibility to protect and improve the
environment for present and future generations» (17), a conception that ech-

North Carolina, where the predominantly Afro-American community was selected to
KRVWDKD]DUGRXVZDVWHODQGÀOO,QOLJKWRI WKHVHFRQVLGHUDWLRQVWKHSURWHFWLRQRI KXPDQ
rights in the city may be an effective way for promoting both distributive and procedural
HQYLURQPHQWDO MXVWLFH ZKLFK UHVSHFWLYHO\ FRQFHUQ HTXLWDEOH HQYLURQPHQWDO SURWHFWLRQ
DQGWKHSDUWLFLSDWLRQLQWKHGHFLVLRQPDNLQJSURFHVVUHODWHGWRWKHHQYLURQPHQW,QWKLV
respect, see S. HAWKINS, 3OXUDO8QGHUVWDQGLQJVRI 6RFLDO(QYLURQPHQWDO-XVWLFH, in D. IGLESIAS
MÁRQUEZ, B. FELIPE PÉREZ, L. MARTÍNEZ HERNÁNDEZ, 5HWKLQNLQJ6XVWDLQDEOH'HYHORSPHQWLQ
7HUPVRI -XVWLFH,VVXHVRI 7KHRU\/DZDQG*RYHUQDQFH, cit., pp. 26 ff. For an in-depth analysis
of the concept of environmental justice, see: I. BERETTA, 6RPH+LJKOLJKWVRQWKH&RQFHSWRI 
(QYLURQPHQWDO -XVWLFH DQG LWV 8VH, in HFDGHUQRV &(6, 2012, available at KWWSMRXUQDOVRSHQHGLWLRQRUJHFHV last accessed 1 April 2021. Also see: J. ARNEY, (QYLURQPHQWDO-XVWLFH
²VRFLDOPRYHPHQW, in (QF\FORSDHGLD%ULWDQQLFD, available at KWWSVZZZEULWDQQLFDFRPWRSLFHQYLURQPHQWDOMXVWLFHODVWDFFHVVHG$SULO7KHUHDGHUPLJKWDOVRÀQGLQWHUHVWLQJWRVHH:
G. HAUGHTON, (QYLURQPHQWDO-XVWLFHDQGWKH6XVWDLQDEOH&LW\, in -RXUQDORI 3ODQQLQJ(GXFDWLRQ
DQG5HVHDUFK, 1999, pp. 233-243.
(15)

,ELG., p. 81.

See: Council of Europe, &RPSDVV0DQXDOIRUKXPDQULJKWVHGXFDWLRQZLWK\RXQJSHRSOH,
(QYLURQPHQW, +XPDQ5LJKWVDQGWKH(QYLURQPHQW, available at FRHLQW.
(16)

See Council of Europe, &RPSDVV0DQXDOIRUKXPDQULJKWVHGXFDWLRQZLWK\RXQJSHRSOH,
(QYLURQPHQW, +XPDQ5LJKWVDQGWKH(QYLURQPHQWFLW,PSRUWDQWO\WKH6WRFNKROP'HFODUDWLRQ
also stated that «Governments and peoples to exert common efforts for the preservation
DQGLPSURYHPHQWRI WKHKXPDQHQYLURQPHQWIRUWKHEHQHÀWRI DOOWKHSHRSOHDQGIRUWKHLU
posterity».
(17)
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oes the core of sustainable development with respect to intergenerational
HTXLW\ (18).
Three years later, in 1975, the General Assembly of the United Nations
created the Habitat and Human Settlements Foundation (UNHHSF) (19), the
ÀUVWRIÀFLDO81ERG\GHGLFDWHGWRXUEDQL]DWLRQ (20), and, in 1976, at the Habitat
,&RQIHUHQFHWKHÀUVW8QLWHG1DWLRQV&RQIHUHQFHRQ+XPDQ6HWWOHPHQWV
expressly shone the spotlight on urban settlements, while also addressing
DFFHVVLELOLW\ HTXDOLW\ SDUWLFLSDWLRQ DQG DFFRXQWDELOLW\ ,Q SDUWLFXODU WKH
Vancouver Declaration, adopted at the Habitat I Conference, provided a
 )RU DQ LQGHSWK DQDO\VLV RI  WKH FRQFHSW RI  LQWHUJHQHUDWLRQDO HTXLW\ VHH E. BROWN
WEISS, ,QWHUJHQHUDWLRQDO(TXLW\, in 0D[3ODQFN(QF\FORSHGLDRI 3XEOLF,QWHUQDWLRQDO/DZ, Oxford,
last updated February 2013. It seems interesting to recall that, in the 1970s, the concept of
sustainable development had not yet been explicitly elaborated. Nevertheless, the core of this
LGHDZDVQRWRYHUORRNHGDWWKH6WRFNKROP&RQIHUHQFHZKHUHWKHSDUWLFLSDQWVKDGWDNHQLQWR
account «development as the main strategy for developing nations to combat environmental
degradation». D. IGLESIAS MÁRQUEZ, B. FELIPE PÉREZ, L. MARTÍNEZ HERNÁNDEZ, 5HWKLQNLQJ
6XVWDLQDEOH'HYHORSPHQWLQ7HUPVRI -XVWLFH,VVXHVRI 7KHRU\/DZDQG*RYHUQDQFH, Cambridge, 2018,
Preface. However, it was not until 1987, when the Brundtland Commission published Our
&RPPRQ)XWXUHDOVRNQRZQDVWKH%UXQGWODQG5HSRUWWKDWWKHFRQFHSWXDOL]DWLRQRI VXVWDLQDEOHGHYHORSPHQWZDVSURYLGHGIRUWKHÀUVWWLPH,QSDUWLFXODUVXVWDLQDEOHGHYHORSPHQWLV
described as the «development that meets the needs of the present without compromising the
ability of future generations to meet their own needs». The elaboration of this concept was
achieved by mediating a compromise between «the contradictions present in the interactions
of the rapidly deteriorating environmental health of the planet and the continued desired
for sustained economic growth». That resulted in the incorporation of three components,
namely «economic development, social development and environmental protection». See,
again, D. IGLESIAS MÁRQUEZ, B. FELIPE PÉREZ, L. MARTÍNEZ HERNÁNDEZ, 5HWKLQNLQJ6XVWDLQDEOH
'HYHORSPHQW LQ 7HUPV RI  -XVWLFH ,VVXHV RI  7KHRU\ /DZ DQG *RYHUQDQFH, cit., p. 74. Interestingly
HQRXJKLQVFKRODUVKLSLWZDVDUJXHGWKDW©6SHDNLQJRI VXVWDLQDEOHGHYHORSPHQWLVDQH[HUFLVH
in ambiguity». D. IGLESIAS MÁRQUEZ, B. FELIPE PÉREZ, L. MARTÍNEZ HERNÁNDEZ, 5HWKLQNLQJ
6XVWDLQDEOH'HYHORSPHQWLQ7HUPVRI -XVWLFH,VVXHVRI 7KHRU\/DZDQG*RYHUQDQFH, cit., Preface.
(18)

 6HH81+DELWDW²)RUDEHWWHUXUEDQIXWXUH+LVWRU\PDQGDWHUROHLQWKH81V\VWHP,
available at XQKDELWDWRUJ. The web page recalls that «Then under the umbrella of the United
1DWLRQV (QYLURQPHQW 3URJUDPPH 81(3  LWV WDVN ZDV WR DVVLVW QDWLRQDO SURJUDPPHV
relating to human settlements through the provision of capital and technical assistance,
particularly in developing countries». The UNHHSF was only given an initial budget of 4
million US dollars for a total period of four years.
(19)

 6HH81+DELWDW²)RUDEHWWHUXUEDQIXWXUH+LVWRU\PDQGDWHUROHLQWKH81V\VWHP, cit.

(20)
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GHÀQLWLRQRI ´DGHTXDWHVKHOWHUµDQGLPSRUWDQWO\WKH*XLGHOLQHVIRU$FWLRQ
RI WKH'HFODUDWLRQRI 3ULQFLSOHVRI WKH9DQFRXYHU'HFODUDWLRQDIÀUPHGWKDW
©DGHTXDWHVKHOWHUDQGVHUYLFHVDUHDEDVLFKXPDQULJKWZKLFKSODFHVDQREligation on Governments to ensure their attainment by all people», framing
the discourse on urbanization in human rights terms (21). Furthermore, under
the impulse of Habitat I Conference, the United Nations Commission on
Human Settlements, an intergovernmental body, and its executive secretariat, the United Nations Centre for Human Settlements were created in 1977,
setting the stage for the future creation of UN-Habitat (22).
,W LV UHPDUNDEOH WKDW GHVSLWH LQ WKRVH WLPHV XUEDQ JURZWK ZDV QRW DV
prominent in the international agenda as it is today, since two-thirds of
world population was still rural, the UN captured the need to address the
«rapid and often uncontrolled growth of cities» (23).
In 1996, Habitat II Conference on Human Settlements was convened
in Istanbul, for the purpose of assessing the progress made after Habitat I
Conference, and for setting new goals for the new Millennium (24). The spotlight was shone on accessible urban services, infrastructure and the right
WR KRXVLQJ DQG VSHFLDO HPSKDVLV ZDV SXW RQ HTXDOLW\ (25). The Habitat II
Conference stressed the centrality of human rights, especially the progresFor an overview, see: United Nations, Conferences, Habitat, 8QLWHG1DWLRQV&RQIHUHQFH
RQ+XPDQ6HWWOHPHQWV+DELWDW,9DQFRXYHU&DQDGD0D\-XQH%DFNJURXQG²$GHTXDWH
VKHOWHUDVDEDVLFKXPDQULJKW, available at XQRUJ.
(21)

 81+DELWDW²)RUDEHWWHUXUEDQIXWXUH+LVWRU\PDQGDWHUROHLQWKH81V\VWHP, cit. The
process culminated in the adoption of UN AG Res. A/56/206, in 2002, which strengthHQHG+DELWDW·VPDQGDWHDQGHOHYDWHGLWVVWDWXVWRDIXOO\ÁHGJHG813URJUDPPH
(22)

 6HHDJDLQ81+DELWDW²)RUDEHWWHUXUEDQIXWXUH+LVWRU\PDQGDWHUROHLQWKH81
V\VWHPFLW7KH81KDGFDSWXUHGWKHQHHGWR´WKLQNJOREDOEXWDFWORFDOµ)RUDQDQDO\VLVRI 
this interesting concept, see R.C. GROOM, )URPWKH(GLWRU7KLQN*OREDODQG$FW/RFDO, in 7KH
-RXUQDORI ([WUD&RUSRUHDO7HFKQRORJ\, 2012, available at QFELQOPQLKJRY.
(23)

 6HHDJDLQ81+DELWDW²)RUDEHWWHUXUEDQIXWXUH+LVWRU\PDQGDWHUROHLQWKH81
V\VWHP, cit.
(24)

(25)

In particular, special emphasis was put on the obstacles that women and vulnerable
JURXSVHQFRXQWHUWKDWDIIHFWWKHTXDOLW\RI WKHLUOLYHVDQGSUHYHQWWKHPIURPSDUWLFLSDWLQJLQ
GHYHORSPHQWZLWKRXWRYHUORRNLQJWKDWJHQHUDOO\H[FOXVLRQJRHVKDQGLQKDQGZLWKSRYHUW\
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sive realization of the right to housing in human settlements (26), and adopted
the Habitat Agenda (27), which «provid[ed] a practical roadmap to an urbanising world» (28)ZKLOHGHÀQLQJDSSURDFKHVDQGVWUDWHJLHVIRUWKHDFKLHYHPHQW
of sustainable development in urban areas all over the world (29).
In 2016, consistently with the tradition launched at the Habitat I Conference,
Habitat III Conference on Housing and Sustainable Urban Development (30)
was convened by the UN General Assembly, for the purpose of «reinvigorat[ing] the global commitment to sustainable urbanization that should focus
on the implementation of a New Urban Agenda» (31). Besides «incorporat[ing]
a new recognition of the correlation between good urbanization and development» (32), the New Urban Agenda (33) is a basic instrument for the «implemen(26)

It should also be stressed that the Habitat II Conference recognized the principles
of good governance in balanced rural and urban development. The achievements of the
Conference were incorporated into the Istanbul Declaration on Human Settlements and the
adoption of the Habitat Agenda was another important achievement during the Conference.
+RXVLQJ DQG /DQG 5LJKWV 1HWZRUN +DELWDW ,QWHUQDWLRQDO &RDOLWLRQ $ 7RRO IRU (YDOXDWLYH
+DELWDW,,,5HSRUWLQJ5HVSRQGLQJWRWKH1HHGIRU,PSOHPHQWDWLRQ5HSRUWV, available at ZZZKOUQRUJ.
(27)

The Habitat Agenda is a political document that contains over 100 commitments
and 600 recommendations.
(28)

European Environment Agency, Glossary, +DELWDW$JHQGD, available at HHDHXURSDHX.

European Environment Agency, Glossary, +DELWDW$JHQGD, cit. Also see this page for
further information on the achievements of Habitat II: United Nations, 2XWFRPHVRQ+XPDQ
6HWWOHPHQWV, available at XQRUJ.
(29)

 7KH+DELWDW,,,&RQIHUHQFH²ZKLFKIROORZHGWKHDGRSWLRQRI WKH$JHQGDIRU
6XVWDLQDEOH 'HYHORSPHQW DQG WKH 6XVWDLQDEOH 'HYHORSPHQW *RDOV  ZDV D XQLTXH IRUXP
IRUKRVWLQJWKHUHÁHFWLRQDQGWKHGHEDWHRQDSSURSULDWHXUEDQSODQQLQJDQGPDQDJHPHQW
that are crucial so that cities, towns and villages can play their role as «drivers of sustainable
development and, hence, shape the implementation of new global development and climate
change goals». For further information, see the +DELWDW,,, web page, available at KDELWDWRUJ.
(30)

(31)

UNAG Resolution 66/207, adopted by the General Assembly on 22 December
2011, at the Sixty-sixth Session, A/RES/66/207, 14 March 2012, para. 2. available at XQGRFV
RUJ. The New Urban Agenda had to draw inspiration from several relevant instruments,
especially the Habitat Agenda.
(32)
(33)

European Commission, 8UEDQ3ROLF\, available at NQRZOHGJHSROLF\HFHXURSDHX.

The New Urban Agenda lays out standards and principles for the planning, construcWLRQGHYHORSPHQWPDQDJHPHQWDQGLPSURYHPHQWRI XUEDQDUHDVDORQJLWVÀYHPDLQSLOODUV
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tation and localization […] in an integrated manner» (34) of the 2030 Agenda
for Sustainable Development and for the implementation of the Sustainable
'HYHORSPHQW *RDOV DQG WDUJHWV ZKLFK LV SDUWLFXODUO\ VLJQLÀFDQW VLQFH
6XVWDLQDEOH'HYHORSPHQW*RDOVSHFLÀFDOO\HQVKULQHVWKHDLPRI ©PDN>LQJ@
cities and human settlements inclusive, safe, resilient and sustainable».
Interestingly enough, the Habitat Programme has offered a conceptualL]DWLRQRI WKHULJKWWRWKHFLW\ZKLFKLVGHÀQHGDV©WKHULJKWRI DOOLQKDELWants present and future, to occupy, use and produce just, inclusive and susWDLQDEOHFLWLHVGHÀQHGDVDFRPPRQJRRGHVVHQWLDOWRWKHTXDOLW\RI OLIHª (35).
This conception represents an interesting reference for the promotion of
a human rights-based approach to sustainable urban development. This is all
the more true because, so far, no human rights instrument of hard law has
enshrined the right to the city or the right to sustainable urban development.
6RPHVRIWODZWRROVDVIRUH[DPSOHWKH*OREDO&KDUWHU²$JHQGDIRU
Human Rights in the City and the European Charter for the Safeguarding
of the Human Rights in the City, contemplate right to the city or the right
to sustainable urban development, but these instruments were not adopted
LQWKHIUDPHZRUNRI DQLQWHUJRYHUQPHQWDOIRUXP.
+RZHYHUGHVSLWHDVSHFLÀFELQGLQJSURYLVLRQRQVXVWDLQDEOHXUEDQGHYHORSPHQWLVVWLOOODFNLQJWKHH[SHULHQFHRI WKH81KDVUHFRJQL]HGLWVLQWHUconnection with human rights.
of implementation, namely, national urban policies, urban legislation and regulations, urban
SODQQLQJDQGGHVLJQORFDOHFRQRP\DQGPXQLFLSDOÀQDQFHDQGORFDOLPSOHPHQWDWLRQ6HH
United Nations, 1HZ8UEDQ$JHQGD, adopted at the United Nations Conference on Housing
and Sustainable Urban Development (Habitat III) in Quito, Ecuador, on 20 October 2016,
endorsed by the United Nations General Assembly at its sixty-eighth plenary meeting of the
VHYHQW\ÀUVWVHVVLRQRQ'HFHPEHU$5(6DYDLODEOHDWXQKDELWDWRUJ.
 81+DELWDW²)RUDEHWWHUXUEDQIXWXUH*XLGHOLQHVIRU5HSRUWLQJRQWKH,PSOHPHQWDWLRQRI 
WKH1HZ8UEDQ$JHQGD, available at XQKDELWDWRUJ.
(34)

(35)

It seems interesting to recall that the concept of “common good” as a component
of the right to the city has also been explored in scholarship by Margaret Kohn, who has
SXWHPSKDVLVRQWKH©VROLGDULVWLFFRQFHSWLRQRI VRFLDOSURSHUW\WKDWWDNHVULJKWVFODLPVWR
be internal to, rather than constraining, the politics of the urban commonwealth». L.A.
KING, +HQUL/HIHEYUHDQGWKH5LJKWWRWKH&LW\, cit., pp. 80 ff. M. KOHN, 7KH'HDWKDQG/LIHRI WKH
8UEDQ&RPPRQZHDOWK, Oxford, 2016.
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What is more, human rights can offer a suitable paradigm for addressing
VXVWDLQDEOH XUEDQ GHYHORSPHQW DQG IRU LGHQWLI\LQJ VSHFLÀF 6WDWHV· REOLJDtions; the experience of the European Court of Human Rights, which is
explored in the next paragraph, is evidence for that.

3. — ,VVXHVRI VXVWDLQDEOHXUEDQGHYHORSPHQWLQWKHMXULVSUXGHQFHRI WKH(XURSHDQ
&RXUWRI +XPDQ5LJKWV
When the European Convention on Human Rights (hereinafter, ECHR
or “the Convention”) (36) was adopted in 1950, environmental issues were
not as prominent on the human rights agenda as they are now (37). The
Convention is a catalogue of civil and political rights, which was progressively extended during the decades through the adoption of its Additional
Protocols, that encompassed also economic, social and cultural rights.
1HYHUWKHOHVV VSHFLÀF HQYLURQPHQWDO ULJKWV KDYH QHYHU EHHQ LQFOXGHG DW
least so far, in the ECHR, even if the possibility of including a provision on
the right to a healthy environment was considered several times (38), similarly
to other regional human rights instruments (39).
Council of Europe, (XURSHDQ &RQYHQWLRQ IRU WKH 3URWHFWLRQ RI  +XPDQ 5LJKWV DQG
)XQGDPHQWDO)UHHGRPV, as amended by Protocols Nos. 11 and 14, 4 November 1950, ETS 5,
available at HFKUFRHLQW.
(36)

(37)
On this issue, see Council of Europe, 0DQXDORQ+XPDQ5LJKWVDQGWKH(QYLURQPHQW,
Strasbourg, 2012.

Council of Europe, &RPSDVV 0DQXDO IRU KXPDQ ULJKWV HGXFDWLRQ ZLWK \RXQJ SHRSOH,
(QYLURQPHQW, +XPDQ5LJKWVDQGWKH(QYLURQPHQW, cit. With respect to the recent evolution of
the debate on the right to a healthy environment, see Council of Europe, Presidency of the
Committee of Ministers, Newsroom, (QYLURQPHQWDQGKXPDQULJKWVWRZDUGVDULJKWWRDKHDOWK\
HQYLURQPHQW", Strasbourg, 20 February 2020, available at FRHLQW.
(38)

(39)

In this respect, we can mention some important examples of provisions of this
NLQG LQ KXPDQ ULJKWV WUHDWLHV DV $UWLFOH  RI  WKH 3URWRFRO RI  6DQ 6DOYDGRU ZKLFK LV
the Additional Protocol to The American Convention on Human Rights in the area of
Economic, Social and Cultural Rights, that has expressly introduced the right to a healthy
environment into the Inter-American system for the protection of human rights. In a similar fashion, the African Charter on Human and Peoples’ Rights protects the “right to a
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Despite the ECHR does not explicitly contemplate environmental
rights, the ECtHR and, in the past, the European Commission of Human
Rights (ECommHR (40)) have progressively promoted the “greening” of
the Convention, relying on its nature of “living instrument” (41), capable of
proactively incorporating into its scope issues (42) and rights that were not
general satisfactory environment” under Article 24. It seems interesting to recall that the
$IULFDQ&KDUWHURQ+XPDQDQG3HRSOHV·5LJKWVDOVRFRQWDLQVDQRWKHUVLJQLÀFDQWULJKWDW
Article 21, namely “Right to Free Disposal of Wealth and Natural Resources”, while Article
22 protects “Right to Economic, Social and Cultural Development”, which appears particuODUO\LQWHUHVWLQJZKHUHLWDGGUHVVHV©WKHHTXDOHQMR\PHQWRI WKHFRPPRQKHULWDJHRI PDQNLQGªWKDWPD\UHODWHGWRWKHLQWHUJHQHUDWLRQDOHTXLW\LQKHUHQWWRVXVWDLQDEOHGHYHORSPHQW
LQFOXGLQJLQWKHXUEDQIUDPHZRUN)RUDGHHSHUDQDO\VLVRI WKH$IULFDQV\VWHPLWPD\EH
interesting to explore also the view expressed by the African Commission on Human and
Peoples’ Rights in the 2JRQLcase. In this regard, see 6RFLDODQG(FRQRPLF5LJKWV$FWLRQ&HQWHU
WKH&HQWHUIRU(FRQRPLFDQG6RFLDO5LJKWVY1LJHULD(Communication No. 155/96), available
at: HVFUQHWRUJ.
(40)

The European Commission of Human Rights played an important role in assisting
the European Court of Human Rights from 1953 to 1998. In particular, it used to assess
whether petitions were admissible to the Court and would launch well-founded cases in the
Court on individuals’ behalf. For an in-depth analysis, see: L. MIKAELSEN, (XURSHDQ3URWHFWLRQ
RI +XPDQ5LJKWV7KH3UDFWLFHDQG3URFHGXUHRI WKH(XURSHDQ&RPPLVVLRQRI +XPDQ5LJKWVRQWKH
$GPLVVLELOLW\RI $SSOLFDWLRQVIURP,QGLYLGXDOVDQG6WDWHV, Alphen aan Olen Rijn, 1980; T. ZWART,
7KH$GPLVVLELOLW\RI +XPDQ5LJKWV3HWLWLRQV7KH&DVH/DZRI WKH(XURSHDQ&RPPLVVLRQRI +XPDQ
5LJKWVDQGWKH+XPDQ5LJKWV&RPPLWWHH, Dordrecht, 1994.
European Court of Human Rights, 7\UHU Y 8QLWHG .LQJGRP, (Appl. No. 5856/72)
Judgment of 25 April 1978, para. 31; European Court of Human Rights, Grand Chamber,
*RRGZLQ Y 8QLWHG .LQJGRP (Appl. No. 17488/90) Judgment of 27 March 1996, Reports
1996-II, para. 74; European Court of Human Rights, Grand Chamber, 'HPLUDQG%D\NDUD
Y7XUNH\ (Appl. No. 34503/97) Judgment of 12 November 2008, Reports of Judgments
DQG 'HFLVLRQV  SDUDV  DQG  ,Q WKH VHQVLWLYH ÀHOG RI  ELRHWKLFV D UHPDUNDEOH
example is European Court of Human Rights, Grand Chamber, 9RY)UDQFH, (Appl. No.
53924/00) Judgment of 8 July 2004, Reports of Judgments and Decisions 2004-VIII, para.
DQGWKH'LVVHQWLQJ2SLQLRQRI -XGJH0XODURQL-RLQHGE\-XGJH6WUi QLFNiG. LETSAS,
7KH (&+5 DV D OLYLQJ LQVWUXPHQW ,WV PHDQLQJ DQG OHJLWLPDF\, in A. FØLLESDAL, B. PETERS, G.
ULFSTEIN, &RQVWLWXWLQJ(XURSH7KH(XURSHDQ&RXUWRI +XPDQ5LJKWVLQD1DWLRQDO(XURSHDQDQG
*OREDO&RQWH[W, Cambridge, 2010, pp. 106-141.
(41)

 ,QWHUHVWLQJO\ HQRXJK D VLPLODU DSSURDFK ZDV DGRSWHG E\ WKH (&W+5 LQ WKH ÀHOG
of biolaw. Such rulings as 9R Y )UDQFH, cit., European Court of Human Rights, Grand
Chamber, (YDQV Y WKH 8QLWHG .LQJGRP, (Appl. No. 6339/05) Judgment of 10 April 2007,
(42)
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originally encompassed (43). This is true also with respect to sustainable urban development, that has been addressed in various ways by the Council
of Europe (44) IRU H[DPSOH WKURXJK LWV FRQWULEXWLRQ DQG LWV ÀQDQFLDO VXSSRUWWRWKH$JHQGDIRU6XVWDLQDEOH'HYHORSPHQW²RQHFRXOGUHFDOO
the Cooperation Programmes and the Council of Europe’s new Project
Management Methodology (PMM) (45).
The earliest environmental cases concerning the urban dimension were
WDFNOHGE\WKH(&RPP+5LQWKHODWHV8QVXUSULVLQJO\WKH(&RPP+5
UHMHFWHGWKHÀUVWDSSOLFDWLRQVDVLQDGPLVVLEOHEHFDXVHWKH\ZHUHLQFRPSDWible UDWLRQHPDWHULDH with the Convention. The reason was clear: the ECHR
does not explicitly contemplate environmental rights. Such cases as 'U6Y
WKH)HGHUDO5HSXEOLFRI *HUPDQ\ and ;DQG<YWKH)HGHUDO5HSXEOLFRI *HUPDQ\ (46)
are paradigmatic examples of this approach.
Reports of Judgments and Decisions 2007-I and European Court of Human Rights, &RVWD
DQG3DYDQY,WDO\, (Appl. No. 54279/10) Judgment of 28 August 2012, just to mention few
RI WKHPDUHSDUDGLJPDWLFH[DPSOHVRI WKH&RXUW·VSURDFWLYHDSSURDFKDOVRLQWKHÀHOGRI 
science. For an overview and an in-depth analysis, see European Court of Human Rights,
5HVHDUFK5HSRUW²%LRHWKLFVDQGWKHFDVHODZRI WKH&RXUW, Strasbourg, 2016, available at HFKUFRHLQW.
 ,Q WKLV VHQVH WKH UHFHQW FRPPXQLFDWLRQ LQ WKH 'XDUWH $JRVWLQKR FDVH WKH ÀUVW
climate change case in Strasbourg, is clear evidence for the Court’s capacity - and willingness - to address environmental issues in a proactive manner. See C. HERI, 7KH(&W+5·V
3HQGLQJ&OLPDWH&KDQJH&DVH:KDW·V,OO7UHDWPHQW*RW7R'R:LWK,W", in (-,/7DON - %ORJRI WKH
(XURSHDQ-RXUQDORI ,QWHUQDWLRQDO/DZ, 22 December 2020, available at HMLOWDONRUJ.
(43)

(44)
 7KH HDUO\ H[SHULHQFH RI  WKH &RXQFLO RI  (XURSH &2(  LQ WKH ÀHOG RI  HQYLURQPHQWDOSURWHFWLRQGDWHVEDFNWRWKHVZKHQWKH&2((QYLURQPHQW3URJUDPPHZDV
launched. Since then, environment, sustainable development and climate change have been
at the top of the COE’s agenda.
(45)

For more information about the Cooperation Programmes and the Council of
Europe’s new Project Management Methodology (PMM), see: Council of Europe, Project
0DQDJHPHQW 0HWKRGRORJ\, available at FRHLQW, and Council of Europe, 3URMHFW 0DQDJHPHQW
0HWKRGRORJ\, 1HZV&RRSHUDWLRQSURJUDPPHVVXSSRUWLQJWKH81$JHQGDIRUVXVWDLQDEOHGHYHORSPHQW, Strasbourg, 20 March 2018, available at FRHLQW.
'U6YWKH)HGHUDO5HSXEOLFRI *HUPDQ\, (Appl. No. 715/60, Decision of inadmissibility of 5 August 1969 (unpublished); ;DQG<YWKH)HGHUDO5HSXEOLFRI *HUPDQ\, (Appl. No.
7407/76), Decision of inadmissibility of 13 May 1976, Decisions and Reports (“DR”) No.
5, p. 161.
(46)
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6XEVHTXHQWO\ WKH &RPPLVVLRQ EHJDQ WR GHYHORS D GLIIHUHQW DSSURDFK
which granted indirect protection SDUULFRFKHW to a right to the environment (47).
The protection was granted in two different ways: either ensuring the enjoyment of individual rights by means of safeguarding an environment of
TXDOLW\RUDIÀUPLQJWKHH[LVWHQFHRI DSUHYDLOLQJSXEOLFLQWHUHVWWRSURWHFW
WKHHQYLURQPHQWZKLFKMXVWLÀHG6WDWH·VLQWHUIHUHQFHZKHQWKH&RPPLVVLRQ
FDUULHGRXWWKHWHVWRI SURSRUWLRQDOLW\RI WKHFRPSHWLQJLQWHUHVWVDWVWDNH (48).
By so doing, the Commission started to develop an “incorporation of environmental values” within the scope of application of the ECHR but,
necessarily, only insofar as environmental issues were interrelated with a
right protected under the Convention (49). The cases of $UURQGHOOHYWKH8QLWHG
.LQJGRP, *DQG<Y1RUZD\, %DJJVYWKH8QLWHG.LQJGRP and 3RZHOODQG5D\QHU
YWKH8QLWHG.LQJGRP are emblematic in this sense (50). All these cases dealt with
issues related to noise. In particular, in the $UURQGHOOHcase, the Commission
recognized that «bad environmental conditions could sometimes interfere
with the effective enjoyment of the individual’s rights and freedoms guaranteed in the Convention» (51).

See D. GARCÍA SAN JOSÉ, (QYLURQPHQWDO3URWHFWLRQDQGWKH(XURSHDQ&RQYHQWLRQRQ+XPDQ
5LJKWV, Strasbourg, 2005. Also see: Council of Europe, 0DQXDO RQ +XPDQ 5LJKWV DQG WKH
(QYLURQPHQW, cit.
(47)

D. GARCÍA SAN JOSÉ, (QYLURQPHQWDO 3URWHFWLRQ DQG WKH (XURSHDQ &RQYHQWLRQ RQ +XPDQ
5LJKWV, cit., pp. 8 ff.
(48)

For an in-depth analysis, see D. GARCÍA SAN JOSÉ, (QYLURQPHQWDO 3URWHFWLRQ DQG WKH
(XURSHDQ&RQYHQWLRQRQ+XPDQ5LJKWV, cit.; also see M. DEJEANT-PONS, M. PALLEMAERTS, S.
FIORAVANTI, COUNCIL OF EUROPE, BELGIUM. MINISTÈRE DES AFFAIRES SOCIALES, DE LA SANTÉ
PUBLIQUE ET DE L’ENVIRONNEMENT, +XPDQ5LJKWVDQGWKH(QYLURQPHQW&RPSHQGLXPRI ,QVWUXPHQWV
DQG2WKHU,QWHUQDWLRQDO7H[WVRQ,QGLYLGXDODQG&ROOHFWLYH5LJKWV5HODWLQJWRWKH(QYLURQPHQWLQWKH
,QWHUQDWLRQDODQG(XURSHDQ)UDPHZRUN, Strasbourg, 2012.
(49)

$UURQGHOOHYWKH8QLWHG.LQJGRP, (Appl. No. 7889/77), Decision of 15 July 1980, DR
19, p. 186; %DJJVYWKH8QLWHG.LQJGRP, (Appl. No. 9310/81), Decision of 19 January 1985,
DR 44, p. 13; 3RZHOODQG5D\QHUYWKH8QLWHG.LQJGRP, (Appl. No. 9310/81), Decision of 16
July 1986, DR 47, p. 22.
(50)

D. GARCÍA SAN JOSÉ, (QYLURQPHQWDO 3URWHFWLRQ DQG WKH (XURSHDQ &RQYHQWLRQ RQ +XPDQ
5LJKWV, cit.
(51)
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7KH (XURSHDQ &RXUW RI  +XPDQ 5LJKWV (&W+5  WRRN XS WKH
Commission’s approach in its case law (52), when, in the early 1990s, adopted
such decisions as 3RZHOODQG5D\QHUYWKH8QLWHG.LQJGRP and /ySH]2VWUDY
6SDLQ (53)UHVSHFWLYHO\FRQFHUQLQJDLUWUDIÀFDQGDLUFUDIWQRLVHDQGLQGXVWULDO
pollution.
Article 8 of the ECHR, which protects the right to private and family
life, has often provided a suitable legal basis, under both its substantive and
its procedural limb, that allowed the Court to protect people’s health and
well-being in the urban context.
In this respect, the Court «has found that severe environmental pollution
can affect people’s well-being and prevent them from enjoying their homes
to such an extent that their rights under Article 8 are violated» (54). When
dealing with aircraft noise, in the 3RZHOO DQG 5D\QHU case, the ECtHR said
WKDW©WKHTXDOLW\RI WKHDSSOLFDQW·VSULYDWHOLIHDQGWKHVFRSHIRUHQMR\LQJWKH
amenities of his home have been adversely affected by the noise generated
by aircraft using Heathrow Airport» (55). However, a minimum threshold has
WREHUHDFKHGDVWKH&RXUWFODULÀHGLQWKH/ySH]2VWUD case, where it found
that «severe environmental pollution may affect individuals’ well-being and
prevent them from enjoying their homes in such a way as to affect adversely
their private and family life, even though it does not seriously endanger their
health» (56). Under such circumstances, a violation of Article 8 of the ECHR
was found.
More recently, in January 2019, when it handed down its judgment in the
 7KHUHDGHUPLJKWÀQGLQWHUHVWLQJWRVHH,5FECHETE, 6WXG\RI WKHFDVHODZRI WKH
(XURSHDQ &RXUW IRU +XPDQ 5LJKWV DSSOLFDEOH WR WKH (QYLURQPHQW /DZ, in 6RFLDO DQG %HKDYLRXUDO
6FLHQFHV, 2012, pp. 1072-1077; R. DESGAGNÉ, ,QWHJUDWLQJ(QYLURQPHQWDO9DOXHVLQWRWKH(XURSHDQ
&RQYHQWLRQRQ+XPDQ5LJKWV, in$PHULFDQ-RXUQDORI ,QWHUQDWLRQDO/DZ, 1995, pp. 263-294.
(52)

European Court of Human Rights, 3RZHOODQG5D\QHUYWKH8QLWHG.LQJGRP, (Appl.
No. 9310/81) Judgment of 21 February 1990; /ySH]2VWUDY6SDLQ, (Appl. No. 16798/90)
Judgment of 9 December 1994.
(53)

(54)

Council of Europe, 0DQXDORQ+XPDQ5LJKWVDQGWKH(QYLURQPHQW, p. 45.

(55)

3RZHOODQG5D\QHUYWKH8QLWHG.LQJGRP, cit., para. 40.

(56)

/ySH]2VWUDY6SDLQ, cit., para. 50.
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&RUGHOODDQG2WKHUVY,WDO\ case (57), the Court found a violation of Article 8 of
the ECHR because of the persistence of a situation of environmental pollution that endangered the applicants’ health, due the toxic emissions form
the ,OYDVWHHOZRUNV in Taranto (58).
In the .\UWDWRVY*UHHFH case, where the applicants had made express refHUHQFHWRXUEDQGHYHORSPHQWWKH&RXUWKDVDOVRFODULÀHGWKDWJHQHUDOHQYLURQPHQWDOGHWHULRUDWLRQLVQRWVXIÀFLHQWWRÀQGDEUHDFKRI SULYDWHDQG
family life, unless it interferes with the enjoyment of one of the rights contemplated by Article 8(1) of the Convention, whilst severe environmental
pollution might affect individuals’ well-being (59).
,QIDFWWKH(&W+5QRWRQO\KDVWRDVFHUWDLQ©ZKHWKHUDFDXVDOOLQNH[ists between the activity and the negative impact on the individual», but
also has to consider «whether the adverse have attained a certain threshold
of harm» (60)7KLVUHTXLUHVDFRPSUHKHQVLYHDVVHVVPHQWRI ©DOOWKHFLUFXPstances of the case, such as the intensity and duration of the nuisance and
its physical or mental effects, as well as on the general environmental context» (61).

European Court of Human Rights, &RUGHOODDQG2WKHUVY,WDO\, (Appl. Nos. 54414/13
and 54264/15) Judgment of 24 January 2019; for an in-depth analysis, see: A. LONGO,
&RUGHOODHWDOY,WDO\,QGXVWULDO(PLVVLRQVDQG,WDOLDQ2PLVVLRQV8QGHU6FUXWLQ\, in (XURSHDQ3DSHUV,
2019, available at HXURSHDQSDSHUVHX.
(57)

(58)

&RUGHOODDQG2WKHUVY,WDO\, cit., paras. 172-174.

European Court of Human Rights, .\UWDWRVY*UHHFH, (Appl. No. 41666/98) Judgment
of 22 May 2003, Reports of Judgments and Decisions 2003-VI (extracts). In this case, the
applicants complained that urban development had led to the destruction of the environment in the place where they owned a property, which also included a swamp by the coast.
In particular, the applicants alleged that the interference with the conditions of animal
life in the swamp led to a violation of their right to private and family life. However, the
(&W+5WKH&RXUWGLGQRWÀQGDEUHDFKRI $UWLFOHVLQFH©WKHGLVWXUEDQFHVFRPLQJIURP
the applicants’ neighbourhood as a result of the urban development of the area (noises,
QLJKWOLJKWVHWF KDYHQRWUHDFKHGDVXIÀFLHQWGHJUHHRI VHULRXVQHVVWREHWDNHQLQWRDFcount for the purposes of Article 8». .\UWDWRVY*UHHFH, cit., para. 54.
(59)

(60)

Council of Europe, 0DQXDORQ+XPDQ5LJKWVDQGWKH(QYLURQPHQW, cit., p. 45.

(61)

,ELG.
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The Court has provided some important guidance with regard to the
GHÀQLWLRQRI 6WDWHV·REOLJDWLRQVXQGHU$UWLFOHRI WKH(&+5ZKLFKEDsically, aims at protecting individuals from public authorities’ interference.
,QSDUWLFXODULWKDVFODULÀHGWKDWZKHQWKHGHFLVLRQVRI SXEOLFDXWKRULWLHV
LQ WKH HQYLURQPHQWDO ÀHOG FRQVWLWXWH DQ LQWHUIHUHQFH ZLWK SULYDWH OLIH RU
home, they must accord with the conditions provided by Article 8(2) of the
Convention (62)+RZHYHUWKH&RXUWKDVQRWRYHUORRNHGWKDWHQYLURQPHQWDO
harm can be the result of private sector activities as well, and that States
have a positive obligation to ensure the protection of the rights enshrined
in Article 8 of the Convention in those cases too (63). It implies that public
DXWKRULWLHVPXVWDGRSWSRVLWLYHPHDVXUHDQGPDNHVXUHWKDWWKH\DUHLPSOHmented, so that the rights protected by the ECHR under Article 8 are guaranteed (64). For example, States have to control the emissions of industrial
activities, in order to protect the residents from the exposure, for example,
to fumes or noise produced by factories.
The *XHUUDY,WDO\ case (65)WKDWFRQFHUQHGWKHHQYLURQPHQWDOULVNVUHODWHG
to a chemical factory producing fertilizers, is an interesting example in this regard, and also offers the opportunity to observe the approach of the ECtHR
LQUHODWLRQWRWKHGHÀQLWLRQRI 6WDWHV·REOLJDWLRQVXQGHUWKHSURFHGXUDOOLPE
RI $UWLFOHRI WKH&RQYHQWLRQ7KH&RXUWFODULÀHGWKDW6WDWHVPD\KDYHDQ

See, e.g., European Court of Human Rights, Grand Chamber, +DWWRQDQG2WKHUVY
WKH8QLWHG.LQJGRP, (Appl. No. 36022/97) Judgment of 8 July 2003, Reports of Judgments
and Decisions 2003-VIII.
(62)

(63)

As the Court stated, Article 8 of the ECHR «does not only apply in cases where
environmental harm is directly caused by State activities but also when it results from private sector activities». Council of Europe, 0DQXDORQ+XPDQ5LJKWVDQGWKH(QYLURQPHQW, cit.
p. 51. +DWWRQDQG2WKHUVYWKH8QLWHG.LQJGRP [GC], cit., para. 98. For an in-depth analysis,
see H. POST, 7KH-XGJPHQWRI WKH*UDQG&KDPEHULQ+DWWRQDQG2WKHUVYWKH8QLWHG.LQJGRPRU
:KDW,V/HIWRI WKH¶,QGLUHFW·5LJKWWRD+HDOWK\(QYLURQPHQW", in 1RQ6WDWH$FWRUVDQG,QWHUQDWLRQDO
/DZ, 2004.
(64)

Council of Europe, 0DQXDORQ+XPDQ5LJKWVDQGWKH(QYLURQPHQW, cit. p. 51.

European Court of Human Rights, Grand Chamber, *XHUUDDQG2WKHUVY,WDO\, (Appl.
No. 14967/89) Judgment of 19 February 1998, Reports 1998-I.
(65)
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REOLJDWLRQWRLQIRUPWKHSXEOLFDERXWHQYLURQPHQWDOULVNV (66); from this viewpoint, in the *XHUUD case, the ECtHR found a violation of Article 8 of the
Convention since the public authorities had failed to provide to the applicants
WKHHVVHQWLDOLQIRUPDWLRQWKDWZRXOGKDYHHQDEOHGWKHPWRDVVHVVWKHULVNVWKDW
they would run by continuing to live in the area near the factory (67). Under the
VSHFLÀFFLUFXPVWDQFHVRI WKHFDVHWKHFKHPLFDOIDFWRU\KDGEHHQFODVVLÀHG
DVKLJKULVNDQGPRUHRYHUVRPHDFFLGHQWVWKDWKDGRFFXUUHGLQWKHSDVWKDG
resulted in the hospitalization of many people who lived nearby.
The *XHUUD FDVH LV QRW WKH RQO\ VLJQLÀFDQW H[DPSOH RI  WKH HIIRUWV RI 
the Strasbourg Court to ensure thorough protection to procedural rights in
WKHHQYLURQPHQWDOÀHOGLQWKHXUEDQFRQWH[W (68). On some occasions, when
addressing issues of urban sustainability, the ECtHR relied on the Aarhus
Convention (69), which helped it to clarify the scope and the content of the
States’ obligations under the procedural limb of Article 8 of the ECHR,
DVHQVXULQJSDUWLFLSDWLRQLQWKHGHFLVLRQPDNLQJSURFHVVDQGDFFHVVWRLQformation. In the *ULPNRYVND\DY8NUDLQH case, where the ECtHR found a
violation of Article 8 of the ECHR, the Court stated that the respondent
6WDWHKDGIDLOHGWRVWULNHDIDLUEDODQFHVLQFHWKHDSSOLFDQWKDGQRWKDG©D
PHDQLQJIXORSSRUWXQLW\WRFRQWULEXWHWRWKHUHODWHGGHFLVLRQPDNLQJSURcesses, including by challenging the municipal policies before an independent authority», which is also at odds with the Aarhus Convention (70).
Council of Europe, 0DQXDORQ+XPDQ5LJKWVDQGWKH(QYLURQPHQW, cit. p. 51. *XHUUDDQG
2WKHUVY,WDO\[GC], para. 60.
(66)

Council of Europe, 0DQXDORQ+XPDQ5LJKWVDQGWKH(QYLURQPHQW, cit. p. 52. *XHUUDDQG
2WKHUVY,WDO\[GC], para. 60.
(67)

Also see, e.g., +DWWRQDQG2WKHUVYWKH8QLWHG.LQJGRP [GC], cit., and &RUGHOODDQG2WKHUV
Y,WDO\, cit.
(68)

(69)

Consistently with Article 31(3)(c) of the Vienna Convention on the Law of the
Treaties. See, for example, European Court of Human Rights, 7ăWDUY5RPDQLD, (Appl. No.
67021/01), Judgment of 27 January 2009, para. 118. Quite recently, the case of &RUGHOODDQG
2WKHUVY,WDO\, cit., has represented a missed opportunity for the Court to use the Aarhus
Convention as a support to the interpretation of the ECHR.
European Court of Human Rights, *ULPNRYVND\D Y 8NUDLQH, (Appl. 38182/03)
Judgment of 21 July 2011, para. 72. The Aarhus Convention (the “UNECE Convention
(70)
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In general, States enjoy a wide margin of appreciation when dealing with
environmental issues, including urban sustainability, due to the sensitive and
SROLWLFDOQDWXUHRI WKHLQWHUHVWVDWVWDNHDQGDOVREHFDXVHWKH&RXUWFRQsiders that domestic authorities can better assess such social and technical
LVVXHV6LJQLÀFDQWO\IRUH[DPSOHLQWKH3RZHOODQG5D\QHU case, it was stressed
that «[i]t is certainly not for […] the Court to substitute for the assessment
of the national authorities any other assessment of what might be the best
SROLF\LQWKLVGLIÀFXOWVRFLDODQGWHFKQLFDOVSKHUHª (71).
It follows that, despite States’ obligation not to interfere with private and
family life or the home is not absolute, the measures adopted by the public
authorities must pursue a legitimate aim and must be provided by law.
7KH &RXUW KDV FODULÀHG WKDW WKH LQWHUHVWV RI  WKH FRPPXQLW\ VXFK DV
the economic well-being of the country, can represent a legitimate aim.
1HYHUWKHOHVV 6WDWHV KDYH WR VWULNH D IDLU EDODQFH EHWZHHQ WKH FRPSHWLQJ
interests, and the measures adopted by the public authorities have to be proportionate to the legitimate aim pursued. In the +DWWRQDQG2WKHUVYWKH8QLWHG
.LQJGRPjudgment (72), the Court has stated clearly that economic well-being
LVQRWVXIÀFLHQWWRRXWZHLJKWKHULJKWVRI RWKHUV (73) However, the ECtHR
GLGQRWÀQGDYLRODWLRQRI $UWLFOHRI WKH&RQYHQWLRQLQWKLVFDVHVLQFHWKH
8QLWHG.LQJGRPKDG©VXIÀFLHQWO\EDODQFH>G@WKHHQYLURQPHQWDOLPSDFWRI 
the extension of Heathrow Airport against its economic gains» (74). In parRQ$FFHVVWR,QIRUPDWLRQ3XEOLF3DUWLFLSDWLRQLQ'HFLVLRQPDNLQJDQG$FFHVVWR-XVWLFH
in Environmental Matters”) was adopted on 25th June 1998 at the Fourth Ministerial
Conference in the ‘Environment for Europe’ process. Together with its Protocol on
Pollutant Release and Transfer Registers, «it protects every person’s right to live in an enviURQPHQWDGHTXDWHWRKLVRUKHUKHDOWKDQGZHOOEHLQJª7KH$DUKXV&RQYHQWLRQLVDQLQQRYDWLYHLQVWUXPHQWIURPPDQ\YLHZSRLQWVIRUH[DPSOHEHFDXVHLWOLQNVHQYLURQPHQWDOULJKWV
and human rights as well as government accountability and environmental protection. For
further information, see: UNECE, $DUKXV&RQYHQWLRQ, XQHFHRUJ.
(71)

3RZHOODQG5D\QHUYWKH8QLWHG.LQJGRP, cit., para. 44.

(72)

+DWWRQDQG2WKHUVYWKH8QLWHG.LQJGRP [GC], cit.

+DWWRQDQG2WKHUVYWKH8QLWHG.LQJGRP [GC], cit, para. 86. Also see paras. 121 ff. of
the Judgment.
(73)

(74)

Council of Europe, 0DQXDORQ+XPDQ5LJKWVDQGWKH(QYLURQPHQW, cit., p. 57
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WLFXODUWKHIUHTXHQF\RI WKHDGGLWLRQDOQLJKWÁLJKWKDGEHHQUHJXODWHGDQG
the public authorities, after carrying out an assessment of the environmental
LPSDFWKDGWDNHQVHYHUDOPHDVXUHVIRUWDFNOLQJLWIRUH[DPSOHVRXQGSURRIing houses (75). Otherwise, in the above-mentioned case of /ySH]2VWUD the
&RXUWIRXQGWKDWWKH6WDWHKDGIDLOHGWRVWULNHDIDLUEDODQFHEHWZHHQWKH
town’s economic interest in having a waste-treatment plant and the applicant’s effective enjoyment of her right to respect for her home and her
private and family life (76).
From a different perspective, the Court has considered that environmental protection can represent a legitimate aim which can justify certain
restrictions by public authorities on the right to private and family life and
the home. So far, the ECtHR has not had the chance to apply this view to
urban sustainability and Article 8 of the Convention, but one could expect
it to follow the path that can be found in some environmental rulings, such
as the case of &KDSPDQYWKH8QLWHG.LQJGRP (77)7KLVVHHPVTXLWHOLNHO\EHcause the Court has adopted a similar approach when addressing the right
Council of Europe, 0DQXDORQ+XPDQ5LJKWVDQGWKH(QYLURQPHQW, cit., p. 57; +DWWRQDQG
2WKHUVYWKH8QLWHG.LQJGRP [GC], cit., see, in particular, paras. 74 and 127.
(75)

/RSH]2VWUDY6SDLQ, cit., para. 58; also see paras. 56-57. In fact, the Court noted that
«the family had to bear the nuisance caused by the plant for over three years before moving
house with all the attendant inconveniences. They moved only when it became apparent
WKDWWKHVLWXDWLRQFRXOGFRQWLQXHLQGHÀQLWHO\DQGZKHQ0UV/ySH]2VWUD·VGDXJKWHU·VSDHGLatrician recommended that they do so». /RSH]2VWUDY6SDLQ, cit., para. 57.
(76)

European Court of Human Rights, Grand Chamber, &KDSPDQYWKH8QLWHG.LQJGRP,
(Appl. No. 27238/95) Judgment of 18 January 2001, Reports of Judgments and Decisions
2001-I. In that case, the public authorities had refused to allow the applicant to remain in a
caravan on land in a plot that the applicant owned. Mrs. Chapman is of Romani ethnicity,
and nomadic life has remained one of the characteristics of the lifestyle of the majority
of the Roma people in the United Kingdom. The main point of the case is that, despite
the applicant had sought to obtain the necessary permission from the competent public
authorities, they had refused. The reason was that the plot was located in an area that had
to protected, according to the planning policies in force, thus dwellings were prohibited.
7KDWEHLQJVDLGWKH(&W+5GLGQRWDÀQGDYLRODWLRQRI WKHULJKWWRSULYDWHDQGIDPLO\OLIH
and home because the United Kingdom pursued a legitimate aim, namely, to protect the
rights of others through environmental preservation, and the measures adopted to pursue
it were not disproportionate.
(77)
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to property protected under Article 1 of Protocol I to the ECHR. For instance, in the case of 3LQH9DOOH\'HYHORSPHQWV/WGDQG2WKHUVY,UHODQG (78) the
ECtHR found that the annulment of the building permission could not be
considered disproportionate to the legitimate aim of preservation of the environment (79); from this perspective, States become custodians of environPHQWDOSURWHFWLRQZKHQFRPSHWLQJSULYDWHLQWHUHVWVDUHLQYRNHGLQUHODWLRQ
to the right to property.
Town-planning policy represents a particularly interesting aspect of urban sustainability and the Strasbourg Court had the chance to clarify the
content and the scope of some States’ obligations when, again, dealing with
the rights protected under Article 8 of the ECHR. This implies the adoption of the necessary measures aimed at reducing the impact or the harmful effects of given activities or infrastructures. In practice, the Court has
WDNHQLQWRFRQVLGHUDWLRQVXFKDVSHFWVDVWKHDGRSWLRQRI XUEDQSODQQLQJRU
the fact that environmental feasibility studies had been carried out. In this
sense, in the case of *ULPNRYVND\DY8NUDLQH, the Court observed that the
8NUDLQLDQ*RYHUQPHQWKDGQRWFDUULHGRXWDIHDVLELOLW\VWXG\EHIRUHWXUQLQJ
WKHURDGLQWRDPRWRUZD\QRUWKH*RYHUQPHQWKDGPDGHVXIÀFLHQWHIIRUWV
to mitigate the motorway’s harmful effects (80). It was stated that «Article 8
FDQQRWEHFRQVWUXFWHGDVUHTXLULQJ6WDWHVWRHQVXUHWKDWHYHU\LQGLYLGXDOHQ-

European Court of Human Rights, 3LQH9DOOH\'HYHORSPHQWV/WGDQG2WKHUVY,UHODQG,
(Appl. No. 12742/87) Judgment of 29 November 2011.
(78)

(79)

In fact, under the circumstances of the case, State’s interference aimed at ensuring that «the relevant planning legislation was correctly applied by the Minister for Local
Government not simply in the applicants’ case but across the board. The decision of the
Supreme Court, the result of which had been to prevent building in an area zoned for
the further development of agriculture so as to preserve a green belt, was therefore to be
UHJDUGHGDVDSURSHUZD\²LI QRWWKHRQO\ZD\²RI DFKLHYLQJWKDWDLP)XUWKHUPRUHWKH
applicants were engaged on a commercial venture which, by its very nature, involved an
HOHPHQWRI ULVNDQGWKH\ZHUHDZDUHQRWRQO\RI WKH]RQLQJSODQEXWDOVRRI WKHRSSRVLWLRQ
of the local authority, to any departure from it». European Court of Human Rights, Press
Unit, )DFWVKHHW²(QYLURQPHQWDQGWKH(&+5, February 2021, available at HFKUFRHLQW.
European Court of Human Rights, Press Unit, )DFWVKHHW²(QYLURQPHQWDQGWKH(&+5,
cit., p. 19.*ULPNRYVND\DY8NUDLQH, cit., paras. 66-69; 72.
(80)
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joys housing that meets particular environmental standards» (81), thus, for instance, States cannot be held responsible for the mere fact of allowing heavy
WUDIÀFWRSDVVWKURXJKSRSXODWHGUHVLGHQWLDOWRZQDUHDV (82). By converse, a
violation of Article 8 of the Convention can be found in case «the authorities failed in their duty to stop the third-party breaches of the right relied on
E\WKHDSSOLFDQWVLQFHWKHPHDVXUHVWDNHQFRQVLVWHQWO\SURYHGWREHLQVXIÀFLHQWDQGFRQVHTXHQWO\WKHDSSOLFDQWZDVFRQVLVWHQWO\H[SRVHGWRH[FHVVLYH
noise disturbance over a substantial period of time. The Court held that this
created a disproportionate individual burden for the applicant» (83). However,
for the assessment made by the ECtHR in the *ULPNRYVND\D judgment, a
crucial aspect was the «Government’s failure to show that the decision […]
ZDVSUHFHGHGE\DQDGHTXDWHHQYLURQPHQWDOIHDVLELOLW\VWXG\DQGIROORZHG
by the enactment of a reasonable environmental management policy» (84).
The precautionary principle may play a very important role when assessing
States’ compliance with their obligations under the Convention with regard
to town-planning, especially when their planning policies and the fact that
HQYLURQPHQWDOIHDVLELOLW\VWXGLHVDUHFDUULHGRXWDUHWDNHQLQWRFRQVLGHUDWLRQ
From this perspective, despite issues of urban sustainability were not
involved in the case, an interesting reference concerning the approach of
the ECtHR to the precautionary principle (85) can be found in the /XJLQEKOY
*ULPNRYVND\DY8NUDLQH, cit., para. 65; Council of Europe, 0DQXDORQ+XPDQ5LJKWV
DQGWKH(QYLURQPHQW, cit, p. 54.
(81)

(82)

Nor it could be established the applicants’ «right to free, new housing at the State’s
expense», especially since the applicant had not proven that she could not relocate without
the State’s help. *ULPNRYVND\DY8NUDLQH, cit., para. 65. Also seeCouncil of Europe, 0DQXDO
RQ+XPDQ5LJKWVDQGWKH(QYLURQPHQW, cit., p. 54.
Council of Europe, 0DQXDORQ+XPDQ5LJKWVDQGWKH(QYLURQPHQW, cit., p. 54. European
Court of Human Rights, 'HpVY+XQJDU\, (Appl. No. 2345/06) Judgment of 9 November
2010, where the ECtHR dealt with noise disturbance, pollution and smell caused by the
WUDIÀFLQDPRWRUZD\LQDQXUEDQDUHDVLPLODUO\WR*ULPNRYVND\DY8NUDLQH, cit.
(83)

(84)

*ULPNRYVND\DY8NUDLQH, cit., para. 72.

 $QRWKHUVLJQLÀFDQWH[DPSOHRI KRZWKH6WUDVERXUJ&RXUWGHDOWWKHSUHFDXWLRQDU\
principle can be found in the case of 7ăWDUY5RPDQLDFLWWKH(&W+5FODULÀHGWKDWWKH
purpose of the precautionary principle was to ensure a high level of protection for the
(85)
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6ZLW]HUODQG judgment. That ruling offered the opportunity to clarify that the
precautionary principle does not protect against every potential harm that
LVFRQFHLYDEOHVLQFHWKH&RXUWUHTXLUHVWKDW©DWOHDVWVRPHVFLHQWLÀFYDOLGLW\
of the claim that a certain activity is dangerous to the environment and/or
health» (86).
That being said, it seems important to stress that the Court has rarely
IRXQGDYLRODWLRQRI WKHULJKWWROLIHGXHWRWKHULVNVRI XUEDQL]DWLRQLQWKLV
UHVSHFWRQHRI WKHJUHDWHVWKXUGOHVLVWKDWLWLVTXLWHKDUGIRUWKHDSSOLFDQWV
to meet the burden of proof. However, the case of gQHU\LOGL]Y7XUNH\ (87)
is a relevant exception. The ECtHR found a violation of Article 2 of the
Convention, under both the substantive and the procedural limb of the prohealth and the safety «of consumers and the environment in all activities» (7ăWDUY5RPDQLD,
FLWSDUD 6LJQLÀFDQWO\WKH&RXUWKHOGWKDWWKHQDWLRQDODXWKRULWLHVKDG©SRVLWLYHREligations to ensure respect for private and family life applied with even more force to the
period after the accident of 2000» (Council of Europe, 0DQXDO RQ +XPDQ 5LJKWV DQG WKH
(QYLURQPHQW, cit., p. 50, with reference to 7ăWDUY5RPDQLD, cit., para. 121) that had occurred
in the gold ore extraction plant, close to where the applicants lived. In this respect, the fact
that the applicant, since then, must have lived in «a state of anxiety and uncertainty, accentuated by the passive approach of the national authorities and compounded by the fear
stemming from the continuation of the activity and the possibility that the accident might
occur again». Therefore, the Court found a violation of Article 8 of the ECHR. See (7ăWDU
Y5RPDQLD, cit., para. 121; Council of Europe, 0DQXDORQ+XPDQ5LJKWVDQGWKH(QYLURQPHQW,
cit., p. 50). See European Court of Human Rights, 3UHVV5HOHDVHLVVXHGE\WKH5HJLVWUDU, &KDPEHU
-XGJPHQW 7ăWDUY5RPDQLD, 27 January 2009, available at KXGRFHFKUFRHLQW: «The Court observed
that a preliminary impact assessment conducted in 1993 by the Romanian Ministry of the
(QYLURQPHQW KDG KLJKOLJKWHG WKH ULVNV HQWDLOHG E\ WKH DFWLYLW\ IRU WKH HQYLURQPHQW DQG
human health and that the operating conditions laid down by the Romanian authorities had
EHHQLQVXIÀFLHQWWRSUHFOXGHWKHSRVVLELOLW\RI VHULRXVKDUP7KH&RXUWIXUWKHUQRWHGWKDW
the company had been able to continue its industrial operations after the January 2000 accident, in breach of the precautionary principle, according to which the absence of certainty
ZLWKUHJDUGWRFXUUHQWVFLHQWLÀFDQGWHFKQLFDONQRZOHGJHFRXOGQRWMXVWLI\DQ\GHOD\RQWKH
part of the State in adopting effective and proportionate measures».
Council of Europe, 0DQXDORQ+XPDQ5LJKWVDQGWKH(QYLURQPHQW, cit., p. 50. European
Court of Human Rights, /XJLQEKOY6ZLW]HUODQG, (Appl. No. 42756/02) Judgment of 17
January 2006.
(86)

European Court of Human Rights, Grand Chamber, gQHU\LOGL] Y 7XUNH\, (Appl.
No. 48939/99) Judgment of 30 November 2004, Recueil des arrêts et décisions 2004-XII.
(87)
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YLVLRQEHFDXVH7XUNH\KDGQRWWDNHQDGHTXDWHVWHSVWRSUHYHQWWKHYLFWLPV·
death. In fact, States not only are responsible for the deaths caused by their
agents but also have a positive obligation to adopt the appropriate steps to
protect the lives of those within their jurisdiction (88), including when the
violation may be caused by dangerous activities. In this respect, in order to
DVVHVVWKHVFRSHRI 6WDWH·VREOLJDWLRQVWKH&RXUWWRRNLQWRWKHFRQVLGHUDWLRQ
such factors as the harmfulness of the dangerous activities and the foreseeaELOLW\RI WKHULVNVSRVHGWROLIH (89). Interestingly, the Court also found that the
UHJXODWRU\IUDPHZRUNZDVGHIHFWLYHDVLWDOORZHGWKHWLSWRRSHQDQGVWDUW
operating without a coherent supervisory system (90). Moreover, under the
procedural limb of Article 2 of the ECHR, the ECtHR found a violation
VLQFH7XUNH\KDGIDLOHGWRSURYLGHWKHDSSURSULDWHLQIRUPDWLRQDERXWWKH
ULVNVFRQQHFWHGWROLYLQJLQWKHVOXPQHDUWKHUXEELVKWLS (91).
In any case, according to Article 13 of the Convention, States have to
ensure an effective remedy in case the rights protected under the ECHR are
violated in the urban dimension. In the +DWWRQ case, the Court had found
a violation of Article 13 since the United Kingdom had not provided any
judicial remedy, at the national level, to enforce the rights protected under
the ECHR. Again, in the more recent above-mentioned &RUGHOOD case, the
ECtHR found a breach of Article 13 of the Convention since the applicants

(88)

For an interesting analysis and an overview of some relevant Court’s judgments see:
Council of Europe, 0DQXDORQ+XPDQ5LJKWVDQGWKH(QYLURQPHQW, cit., pp. 35 ff.
gQHU\LOGL] Y 7XUNH\ [GC], cit., para. 73. For a wider overview of the Strasbourg
Court’s case law, Council of Europe, 0DQXDORQ+XPDQ5LJKWVDQGWKH(QYLURQPHQW, cit., pp.
36 ff.
(89)

gQHU\LOGL]Y7XUNH\ [GC], cit., para. 90, where the Court stated that: «This obligation
indisputably applies in the particular context of dangerous activities, where, in addition,
special emphasis must be placed on regulations geared to the special features of the acWLYLW\LQTXHVWLRQSDUWLFXODUO\ZLWKUHJDUGWRWKHOHYHORI WKHSRWHQWLDOULVNWRKXPDQOLYHV
They must govern the licensing, setting up, operation, security and supervision of the
DFWLYLW\DQGPXVWPDNHLWFRPSXOVRU\IRUDOOWKRVHFRQFHUQHGWRWDNHSUDFWLFDOPHDVXUHV
to ensure the effective protection of citizens whose lives might be endangered by the
LQKHUHQWULVNV>«@ª
(90)

(91)

gQHU\LOGL]Y7XUNH\ [GC], cit., para. 90.
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could not effectively complain to the national authorities concerning the
measures to secure decontamination of the relevant areas (92).
The Strasbourg Court has proven capable of adopting a proactive approach to the issues related to sustainable urban development, framing
VHYHUDOLPSRUWDQWDVSHFWVLQKXPDQULJKWVWHUP:LWKRXWRYHUORRNLQJWKH
SULPDU\UROHWKDW6WDWHVSOD\LQGHÀQLQJDSSURSULDWHUHVSRQVHVDQGVWULNLQJ
WKHEDODQFHEHWZHHQWKHLQWHUHVWVDWVWDNHGXHWRWKHVRFLDOSROLWLFDODQG
technical nature of matters involved, the promotion of regional standards
of protection appears to be crucial for some harmonization of domestic
standards. Also the other European major Court, the European Court of
Justice (ECJ), (93) KDV WDFNOHG LVVXHV UHODWHG WR XUEDQ VXVWDLQDELOLW\ FRQVLVWHQWO\ZLWKWKHFRPSHWHQFHRI WKH(8DQGWKHVSHFLÀFFKDUDFWHULVWLFVRI LWV
OHJDORUGHU7KHQH[WSDUDJUDSKIRFXVHVRQWKLVIUDPHZRUN

4. — 6XVWDLQDEOH XUEDQ GHYHORSPHQW LQ WKH FDVH ODZ RI  WKH (XURSHDQ &RXUW RI 
-XVWLFH
Sustainable development is at the top of the EU agenda and at the core
RI  (8 SROLF\PDNLQJ EHLQJ PDLQVWUHDPHG LQ D QXPEHU RI  NH\ SURMHFWV
sectoral policies and initiatives, and being a basic component of both EU
LQWHUQDODQGH[WHUQDODFWLRQ(VSHFLDOO\ZLWKWKHDGRSWLRQLQWKHIUDPHZRUN
of the United Nations, of the 2030 Agenda for Sustainable Development
DQGWKHDGRSWLRQRI WKH6XVWDLQDEOH'HYHORSPHQW*RDOVWKH(8KDVNHSW
LQFUHDVLQJLWVHQJDJHPHQWZLWKWKLVÀHOGDQGWKH(XURSHDQ*UHHQ'HDO (94),
WKH(8JURZWKVWUDWHJ\DQGDSODQIRUPDNLQJ(XURSHDQHFRQRP\VXVWDLQ(92)

&RUGHOODDQG2WKHUVY,WDO\, cit., paras. 123-126.

(93)

It seems relevant to recall that the Court of Justice of the European Union is the
MXGLFLDOEUDQFKRI WKH(XURSHDQ8QLRQDQGFRQVLVWVRI WKH&RXUWRI -XVWLFHDOVRNQRZQ
as the European Court of Justice, on which this paper focuses except for the reference to
the &DUYDOKR case, and the General Court.
(94)

For further information on the European Green Deal, see: European Commission,
$(XURSHDQ*UHHQ'HDO6WULYLQJWREHWKHÀUVWFOLPDWHQHXWUDOFRQWLQHQW, available at HFHXURSDHX.
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able presented by the European Commission in December 2019, is clear
evidence for that (95).
&RQVLVWHQWO\WKH(8KDVDGRSWHGLPSRUWDQWLQLWLDWLYHVWKDWVSHFLÀFDOO\
address the urban dimension: in this respect, the Urban Agenda for the
European Union (96), launched in May 2016 with the Pact of Amsterdam,
stands out. Also URBACT (97) stands out as an interesting example of EU’s
approach to sustainable urban development, especially through multilevel
FRRSHUDWLRQ,PSRUWDQWO\WKH(8KDVWDNHQXSWKHDSSURDFKRI WKH
2020 Cohesion Policy, that had placed the urban dimension at its core, in the
Cohesion Policy beyond 2020, which has strengthened the support ensured
to the urban dimension, with 6% of the European Regional Development
Fund dedicated to sustainable urban development strategies (98). All these
initiatives are of crucial importance in order to achieve the urban goals of
Europe 2020 Strategy, that aims at a “smart, sustainable, inclusive society”.
Delving more in-depth into the EU legal order, environmental issues are
enshrined in the architecture of the Treaty on the European Union (TEU) and
of the Treaty on the Functioning of the European Union (TFEU). In particuEUROSTAT, 6XVWDLQDEOHGHYHORSPHQWLQWKH(XURSHDQ8QLRQ0RQLWRULQJ5HSRUWRQ3URJUHVV
WRZDUGVWKH6'*VLQDQ(8&RQWH[W, Edition 2020, available at HFHXURSDHX, p. 9.
(95)

 ,W FRQVLVWV LQ D QHW RI  PXOWLOHYHO FRRSHUDWLRQ ZKLFK DOVR SURYLGHV ÀQDQFLDO VXSport to relevant initiatives, but without widening EU’s competences. The goal is improving
WKH TXDOLW\ RI  OLIH LQ XUEDQ DUHDV IRFXVLQJ RQ WKUHH SLOODUV RI  SROLF\PDNLQJ DQG LPSOHPHQWDWLRQQDPHO\´%HWWHUUHJXODWLRQ%HWWHUIXQGLQJ%HWWHUNQRZOHGJHµ6HH(XURSHDQ
Commission, 8UEDQ $JHQGD IRU WKH (8, available at HFHXURSDHX. For further information
about the European Urban Agenda, see: European Commission, )XWXULXP, :KDW LV WKH
8UEDQ$JHQGDIRUWKH(8", available at HFHXURSDHX.
(96)

(97)

In particular, URBACT is a «European exchange and learning programme promoting sustainable urban development», for the purpose of developing solutions to the major
urban challenges and the complex societal changes that our current reality urges cities
WRWDFNOH,QWKLVIUDPHZRUNFLWLHVKDYHWKHRSSRUWXQLW\WRVKDUHWKHLUUHVSHFWLYHH[SHULence and their good practices, by establishing a virtuous interaction. See: European Union,
European Regional Development Fund85%$&7²'ULYLQJFKDQJHIRUEHWWHUFLWLHV, available
at XUEDFWHX.
European Commission, 3ROLF\, 8UEDQ'HYHORSPHQW, available at HFHXURSDHX. In this regard, the approach is comprehensive, and addresses, for example, such critical issues as
FUHDWLQJMRERSSRUWXQLWLHVDQGWDFNOLQJFOLPDWHFKDQJH
(98)
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ODUHQVXULQJD´KLJKOHYHORI SURWHFWLRQµDQGWKH´LPSURYHPHQWRI WKHTXDOLW\
of the environment” are set as goals in Article 3(3) of the TEU and Article
191 of the TFEU, which also aims at protecting human health. Moreover,
$UWLFOHRI WKH7)(8SURYLGHVWKHLQWHJUDWLRQRI WKHUHTXLUHPHQWVRI HQYLURQPHQWDOSURWHFWLRQLQWKHGHÀQLWLRQDQGLQWKHLPSOHPHQWDWLRQRI (8·VSROicies and activities, also for the particular purpose of promoting sustainable
development. Therefore, sustainable development, as contemplated by this
SURYLVLRQWKURXJKWKHFRGLÀFDWLRQLQWKHHQYLURQPHQWDOLQWHJUDWLRQUXOH (99), is
DQREMHFWLYHDSULQFLSOHDQGDUXOHIRUWKH(8ZKLFKLVSDUWLFXODUO\VLJQLÀFDQW
when one considers that interpretation of EU law is based on a teleological
criterion, with noteworthy practical implications (100). In particular, with regard
to the ECJ (101), this means that the principle of sustainable development enshrined in Article 11 of the TFEU is a parameter for assessing the validity and
DVWDQGDUGIRUWKHLQWHUSUHWDWLRQRI (8DFWV,WLVVLJQLÀFDQWWRPHQWLRQWKDW
on some occasions, the ECJ has recalled H[RIÀFLR the principle of sustainable
development as, for example, in the &RQFRUGLD%XV case (102).
From a human rights perspective, importantly, environmental protection
is enshrined in the Charter of Fundamental Rights of the European Union
(CFREU or ‘the Charter’) (103), that has become a source of primary EU law
B. SJÅFJELL, 7KH/HJDO6LJQLÀFDQFHRI $UWLFOH7)(8IRU(8,QVWLWXWLRQVDQG0HPEHU6WDWHV
(November 24, 2014), in B. SJÅFJELL, A. WIESBROCK, 7KH*UHHQLQJRI (XURSHDQ%XVLQHVVXQGHU(8
/DZ7DNLQJ$UWLFOH7)(86HULRXVO\, London, 2015, pp. 51-72, 53; 8QLYHUVLW\RI 2VOR)DFXOW\RI 
/DZ5HVHDUFK3DSHU1R; 1RUGLF (XURSHDQ&RPSDQ\/DZ:RUNLQJ3DSHU1R.
(99)

B. SJÅFJELL, 7KH/HJDO6LJQLÀFDQFHRI $UWLFOH7)(8IRU(8,QVWLWXWLRQVDQG0HPEHU
6WDWHV, cit., pp. 52 ff.
(100)

B. SJÅFJELL, 7KH/HJDO6LJQLÀFDQFHRI $UWLFOH7)(8IRU(8,QVWLWXWLRQVDQG0HPEHU
6WDWHV, pp. 62 ff.
(101)

B. SJÅFJELL, 7KH/HJDO6LJQLÀFDQFHRI $UWLFOH7)(8IRU(8,QVWLWXWLRQVDQG0HPEHU
6WDWHV, p. 63. European Court of Justice, &RQFRUGLD %XV )LQODQG 2\ $E IRUPHUO\ 6WDJHFRDFK
)LQODQG 2\ $E Y +HOVLQJLQ NDXSXQNL DQG +./%XVVLOLLNHQQH, Judgment of the Court of 17
September 2002, C-513/99, Reports of Cases 2002 I-07213.
(102)

European Union, &KDUWHURI )XQGDPHQWDO5LJKWVRI WKH(XURSHDQ8QLRQ, 26 October
2012, 2012/C 326/02, OJ C 326, 26.10.2012, pp. 391-407, available at HXUOH[HXURSDHX. The
UHDGHUPLJKWÀQGLQWHUHVWLQJWRYLVLWWKHIROORZLQJZHEVLWH ¶&KDUWHUSHGLD· )5$²(XURSHDQ
(103)
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LQWKHSRVW/LVERQIUDPHZRUN$UWLFOHH[SUHVVO\UHFDOOVWKHSULQFLSOHRI 
VXVWDLQDEOHGHYHORSPHQWZKHQUHTXLULQJWKHLQWHJUDWLRQRI DKLJKOHYHORI 
HQYLURQPHQWDOSURWHFWLRQDQGWKHLPSURYHPHQWRI WKHTXDOLW\RI WKHHQYLURQPHQWLQWR8QLRQ·VSROLFLHV7KLVSURYLVLRQGRHVQRWIRUHVHHDVSHFLÀF
ULJKW EXW SURYLGHV SULQFLSOHV DQG SURJUDPPDWLF UHTXLUHPHQWV ZLWK ZKLFK
the EU and Member States must comply (104).
The Luxembourg Court’s case law has addressed several issues related
to sustainable urban development. In particular, a well-established jurisprudence exists, as the Commission has launched various infringement proceedings (105) in relation to Council Directive 91/271/EEC (106), concerning
urban waste-water treatment, Directive 2002/49/EC (107) relating to the asUnion Agency for Fundamental Rights, Charter of Fundamental Rights of the European
Union, available atIUDHXURSDHX.
(104)
N.M. DE SADELEER, (QIRUFLQJ(8&+53ULQFLSOHVDQG)XQGDPHQWDO5LJKWVLQ(QYLURQPHQWDO
&DVHV, in 1RUGLF-RXUQDORI ,QWHUQDWLRQDO/DZ, 2012, p. 44. According to Article 51(1) of the
&KDUWHULWVSURYLVLRQV©DUHDGGUHVVHGWRWKHLQVWLWXWLRQVERGLHVRIÀFHVDQGDJHQFLHVRI 
the Union with due regard for the principle of subsidiarity and to the Member States only
when they are implementing Union law». The ECJ has developed a wide case law on the
concept of “implementation” of EU law by Member States, since it adopted its decision in
the cNHUEHUJ)UDQVVRQ case. European Court of Justice, Grand Chamber, cNODJDUHQY+DQV
cNHUEHUJ)UDQVVRQ-XGJPHQWRI )HEUXDU\&5HSRUWVRI &DVHV²SXEOLVKHG
LQWKHHOHFWURQLF5HSRUWVRI &DVHV &RXUW5HSRUWV²JHQHUDO 
(105)

For information and statistics about infringement proceedings, see European
Commission, ,QIULQJHPHQWSURFHHGLQJV, available at HFHXURSDHX.
(106)

Council Directive 91/271/EEC of 21 May 1991 concerning urban waste-water
treatment, OJ L 135, 30.5.1991, pp. 40-52, available at HXUOH[HXURSDHX.
(107)

Directive 2002/49/EC of the European Parliament and of the Council of 25 June
UHODWLQJWRWKHDVVHVVPHQWDQGPDQDJHPHQWRI HQYLURQPHQWDOQRLVH²'HFODUDWLRQE\
the Commission in the Conciliation Committee on the Directive relating to the assessment
and management of environmental noise, OJ L 189, 18.7.2002, pp. 12-25, available at HXUOH[
HXURSDHX. EUROSTAT, 6XVWDLQDEOHGHYHORSPHQWLQWKH(XURSHDQ8QLRQ0RQLWRULQJ5HSRUWRQ3URJUHVV
WRZDUGVWKH6'*VLQDQ(8&RQWH[W, cit., p. 206: «The Environmental Noise Directive is the
main EU instrument for identifying and combating noise pollution. It focuses on three areas:
(a) determining exposure to environmental noise; (b) ensuring that information on environmental noise and its effects is made available to the public; and (c) preventing and reducing
environmental noise where necessary, particularly where exposure levels can induce harmful
HIIHFWVRQKXPDQKHDOWKDQGSUHVHUYLQJHQYLURQPHQWDOQRLVHTXDOLW\ZKHUHLWLVJRRGª
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sessment and management of environmental noise and Directive 2008/50/
EC (108), RQDPELHQWDLUTXDOLW\DQGFOHDQHUDLUIRU(XURSH (109).
7KHFDVHODZRI WKH(&-KDVFODULÀHGVRPHLPSRUWDQWLVVXHVUHODWHGWR
the implementation of these instruments as wells as the content of Member
States’ obligations in the urban dimension (110).
(108)

Directive 2008/50/EC of the European Parliament and of the Council of 21 May
 RQ DPELHQW DLU TXDOLW\ DQG FOHDQHU DLU IRU (XURSH 2- /   SS 
available at HXUOH[HXURSDHX.
(109)

In particular, Council Directive 91/271/EEC aims at ensuring that agglomerations
DQGXUEDQVHWWOHPHQWVSURSHUO\FROOHFWDQGWUHDWZDVWHZDWHUDQGVHWVWKHUHTXLUHPHQWVWREH
met to this end; Directive 2002/49/EC addresses the noise to which humans are exposed,
©SDUWLFXODUO\ LQ EXLOWXS DUHDV LQ SXEOLF SDUNV RU RWKHU TXLHW DUHDV LQ DQ DJJORPHUDWLRQ
LQTXLHWDUHDVLQRSHQFRXQWU\QHDUVFKRROVKRVSLWDOVDQGRWKHUQRLVHVHQVLWLYHEXLOGLQJV
and areas»; (see: European Commission, 7KH (QYLURQPHQWDO 1RLVH 'LUHFWLYH (& ,
available at HFHXURSDHX 'LUHFWLYH(&VHWVVRPHOLPLWDQGWDUJHWYDOXHVRQVSHFLÀF
pollutants in the ambient air, and Member States identify the zones and agglomerations
where these values need to be respected; monitoring has to be made according to standards
VSHFLÀHGLQ(8ODZ
(110)

It seems interesting to recall that, in practice, the implementation of the above-menWLRQHG 'LUHFWLYHV KDV KHOSHG VR IDU WR LPSURYH WKH TXDOLW\ RI  XUEDQ OLYLQJ FRQGLWLRQV
Indeed, as the 2020 Edition of the EU “Monitoring Report on Progress towards the SDGs
in an EU Context” (EUROSTAT, 6XVWDLQDEOH GHYHORSPHQW LQ WKH (XURSHDQ 8QLRQ 0RQLWRULQJ
5HSRUWRQ3URJUHVVWRZDUGVWKH6'*VLQDQ(8&RQWH[W, cit.) stressed, «in 2018, 18.2% of the EU
population said their household suffered from noise disturbance, compared with 20.6%
LQ ª ZKLOH ©WKH SRSXODWLRQZHLJKWHG DQQXDO PHDQ FRQFHQWUDWLRQ RI  ÀQH SDUWLFXODWH
matter (PM2.5) in urban areas dropped from 17.5 µg/m3 in 2012 to 15.0 µg/m3 in 2017».
EUROSTAT, 6XVWDLQDEOHGHYHORSPHQWLQWKH(XURSHDQ8QLRQ0RQLWRULQJ5HSRUWRQ3URJUHVVWRZDUGV
WKH6'*VLQDQ(8&RQWH[W, cit., p. 203, which also stated that: «While 15.0 µg/m3 is below
the limit set by the EU from 2015 onward (25 µg/m3 annual mean), substantial air-pollution hotspots remain. According to recent EEA estimates, 8% of the EU urban population
were exposed to levels above the EU PM2.5 limit value in 2017. If the more stringent
:+2DLUTXDOLW\JXLGHOLQHLVFRQVLGHUHG JPDQQXDOPHDQ DSSUR[LPDWHO\RI 
people living in EU cities were estimated to be exposed to PM2.5 concentration levels
deemed harmful to human health». For further analysis on Directive 2008/50/EC also
VHH &RPPLVVLRQ (8  ¶)LWQHVV &KHFN RI  WKH $PELHQW $LU 4XDOLW\ 'LUHFWLYHV 'LUHFWLYH
(&UHODWLQJWRDUVHQLFFDGPLXPPHUFXU\QLFNHODQGSRO\F\FOLFDURPDWLFK\GURFDUERQVLQDPELHQWDLUDQG'LUHFWLYH(&RQDPELHQWDLUTXDOLW\DQGFOHDQHUDLU
for Europe’. 6WDII :RUNLQJ'RFXPHQW6:'  ÀQDO1RYHPEHUDYDLODEOH
at HFHXURSDHX.
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,Q SDUWLFXODU WKH (&- KDV FODULÀHG WKDW 0HPEHU 6WDWHV· REOLJDWLRQV LQ
WKLVIUDPHZRUNDUHREOLJDWLRQVRI UHVXOW7KH(XURSHDQ&RPPLVVLRQY5HSXEOLF
RI %XOJDULD judgment is emblematic in this sense, as the ECJ has explained
WKDW ©>H@[FHHGLQJ WKH OLPLW YDOXHV LV WKHUHIRUH VXIÀFLHQW IRU D ÀQGLQJ WR
be made that there has been an infringement» (111) of Directive 2008/50/
EC. Moreover, «[t]hat directive aims to protect human health and, to this
end, provides for measures to combat emissions of pollutants at source.
In accordance with that objective, it is necessary to determine the actual air
pollution to which the population or part of it is exposed and to ensure that
DSSURSULDWH PHDVXUHV DUH WDNHQ WR FRPEDW WKH VRXUFHV RI  VXFK SROOXWLRQ
&RQVHTXHQWO\WKHIDFWWKDWDOLPLWYDOXHKDVEHHQH[FHHGHGDWDVLQJOHVDPSOLQJSRLQWLVVXIÀFLHQWWRWULJJHUWKHREOLJDWLRQWRGUDZXSDQDLUTXDOLW\
plan, in accordance with Article 23(1) of Directive 2008/50» (112). Again, in
LWVFDVHODZRQ'LUHFWLYH((&WKH&RXUWKDVFODULÀHGWKDW©$UWLFOH
4(1) of Directive 91/271 lays down an obligation of result so far as concerns treatment of the urban waste water by a treatment plant» (113).
In the (XURSHDQ&RPPLVVLRQY8QLWHG.LQJGRPRI *UHDW%ULWDLQDQG1RUWKHUQ
,UHODQG judgment (114)WKH&RXUWKDVHOXFLGDWHGWKDWWKHFRQFHSWRI ´VXIÀFLHQW
performance” in relation to usual climatic conditions and considering seaVRQDOYDULDWLRQV©DOWKRXJKQRWGHÀQHGQXPHULFDOO\PXVWEHXQGHUVWRRGDV
European Court of Justice, (XURSHDQ&RPPLVVLRQY5HSXEOLFRI %XOJDULD, Judgment of
WKH&RXUW 7KLUG&KDPEHU RI $SULO&5HSRUWVRI &DVHV²SXEOLVKHGLQ
WKHHOHFWURQLF5HSRUWVRI &DVHV &RXUW5HSRUWV²JHQHUDO SDUD
(111)

European Court of Justice, /LHV&UDH\QHVWDQG2WKHUVY%UXVVHOV+RRIGVWHGHOLMN*HZHVW
DQG%UXVVHOV,QVWLWXXWYRRU0LOLHXEHKHHU, Judgment of the Court (First Chamber) of 26 June
&DVH&5HSRUWVRI &DVHV²SXEOLVKHGLQWKHHOHFWURQLF5HSRUWVRI &DVHV
&RXUW5HSRUWV²JHQHUDO SDUD
(112)

European Court of Justice, (XURSHDQ&RPPLVVLRQY,UHODQG, Judgment of the Court
7HQWK &KDPEHU  RI   0DUFK  & 5HSRUWV RI  &DVHV ² 1RW \HW SXEOLVKHG
*HQHUDO5HSRUW²6HFWLRQ,QIRUPDWLRQRQXQSXEOLVKHGGHFLVLRQV SDUD
(113)

European Court of Justice, (XURSHDQ&RPPLVVLRQY8QLWHG.LQJGRPRI *UHDW%ULWDLQ
DQG1RUWKHUQ,UHODQG, Judgment of the Court (First Chamber), 18 October 2012, C-301/10,
5HSRUWVRI &DVHV²SXEOLVKHGLQWKHHOHFWURQLF5HSRUWVRI &DVHV &RXUW5HSRUWV²JHQHUDO 
para. 61.
(114)
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meaning that […] all urban waste water must be collected and treated» «in
order to meet the objective of protecting the environment» (115). The -DQHFHN
judgment (116)²ZKLFKZDVGHOLYHUHGLQUHODWLRQWRDUHIHUHQFHIRUDSUHOLPLQDU\UXOLQJ²RIIHUHGWRWKH(&-WKHRSSRUWXQLW\WRSURYLGHVRPHJXLGDQFH
with respect to the measures that States adopted to implement the then
'LUHFWLYH(&²WKDWSUHFHGHG'LUHFWLYH(&²DQGWKHUHfore, to comply with the obligations of result that arise from that legislative
act. In particular, the Luxembourg Court gave some important indications
on the protection of individuals and their health, especially on the means
that are available against Member States in case of their non-compliance
ZLWK(8OHJLVODWLRQDLPHGDWHQVXULQJDLUDQGZDWHUTXDOLW\,QWKLVUHVSHFW
the ECJ stated that «whenever the failure to observe the measures regarded
E\WKHGLUHFWLYHVZKLFKUHODWHWRDLUTXDOLW\DQGGULQNLQJZDWHUDQGZKLFKDUH
designed to protect public health could endanger human health, the persons
concerned must be in a position to rely on the mandatory rules included in
those directives» (117).
One can easily observe that the human rights language was not incorporated into the legal reasoning of the ECJ in the judgments recalled; especially the -DQHFHNjudgment may be considered a “missed opportunity” to frame
the Court’s approach to urban sustainability in human rights terms, when
providing its interpretive guidance to Member States.
An interesting example of how the Court’s approach might have incorSRUDWHG ² DQG RI  FRXUVH PLJKW LQFRUSRUDWH ² WKH ´ULJKWV WDONµ (118) in its
OHJDO UHDVRQLQJ FDQ EH IRXQG LQ WKH $GYRFDWH *HQHUDO .RNRWW·V 2SLQLRQ
(115)

(XURSHDQ&RPPLVVLRQY8QLWHG.LQJGRPRI *UHDW%ULWDLQDQG1RUWKHUQ,UHODQG, cit., para. 53.

European Court of Justice, 'LHWHU-DQHFHNY)UHLVWDDW%D\HUQ, Judgment of the Court
6HFRQG&KDPEHU RI -XO\&5HSRUWVRI &DVHV²SXEOLVKHGLQWKHHOHFWURQLF5HSRUWVRI &DVHV &RXUW5HSRUWV²JHQHUDO 
(116)

(117)

'LHWHU-DQHFHNY)UHLVWDDW%D\HUQ, cit., para. 38.

In this regard, see the interesting views expressed by D. MISONNE, 7KHHPHUJHQFHRI D
ULJKWWRFOHDQDLU7UDQVIRUPLQJ(XURSHDQ8QLRQODZWKURXJKOLWLJDWLRQDQGFLWL]HQVFLHQFH, in 5(&,(/
²5HYLHZRI (XURSHDQ&RPSDUDWLYH ,QWHUQDWLRQDO(QYLURQPHQWDO/DZ, 2020, available at RQOLQHOLEUDU\ZLOH\FRP.
(118)
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in the &UDH\QHVW case (119). Moving from the premise that «Directive 2008/50
is based on the assumption that exceedance of the limit values leads to a
ODUJHQXPEHURI SUHPDWXUHGHDWKVªWKH$GYRFDWH*HQHUDODIÀUPHGWKDW©>W@
KHUXOHVRQDPELHQWDLUTXDOLW\WKHUHIRUHSXWLQFRQFUHWHWHUPVWKH8QLRQ·V
obligations to provide protection following from the fundamental right to
life under Article 2(1) of the Charter and the high level of environmental
SURWHFWLRQUHTXLUHGXQGHU$UWLFOH  7(8$UWLFOHRI WKH&KDUWHUDQG
Article 191(2) TFEU» (120)7KHQWRFODULI\IXUWKHUWKHFRQVHTXHQFHVRI WKLV
YLHZ $GYRFDWH *HQHUDO .RNRWW VWUHVVHG WKDW WKH ©>P@HDVXUHV ZKLFK PD\
impair the effective application of Directive 2008/50 are thus comparable,
LQWKHLUVLJQLÀFDQFHZLWKWKHVHULRXVLQWHUIHUHQFHZLWKIXQGDPHQWDOULJKWV
on the basis of which the Court made the rules on the retention of call data
subject to strict review» (121).
$SRVVLEOHH[SODQDWLRQRI WKHODFNRI WKH´ULJKWVWDONµLQWKH&RXUW·VFDVH
ODZFRQVLGHUHGPD\EHVRXJKWLQWKHIDFWWKDWLQVRPHÀHOGVWKDW(8ODZ
addresses, «the language of protection rather than the language of rights is
commonly used, while concerning issues of importance within general human rights discourse» (122), as it is the case for the environment (123). However,
at the same time, «[t]here is a context of rights, and even fundamental
ULJKWVWKDWFKDUDFWHUL]HVWKHLVVXHRI DLUTXDOLW\OHJLVODWLRQ>ZKLFKLV@GXHWR
 2SLQLRQRI $GYRFDWH*HQHUDO.RNRWWGHOLYHUHGRQ)HEUXDU\/LHV&UDH\QHVW
DQG2WKHUVY%UXVVHOV+RRIGVWHGHOLMN*HZHVWDQG%UXVVHOV,QVWLWXXWYRRU0LOLHXEHKHHU. C-723/17.
(119)

 2SLQLRQRI $GYRFDWH*HQHUDO.RNRWW/LHV&UDH\QHVWDQG2WKHUVY%UXVVHOV+RRIGVWHGHOLMN
*HZHVWDQG%UXVVHOV,QVWLWXXWYRRU0LOLHXEHKHHU, cit., para. 53.
(120)

 2SLQLRQRI $GYRFDWH*HQHUDO.RNRWW/LHV&UDH\QHVWDQG2WKHUVY%UXVVHOV+RRIGVWHGHOLMN
*HZHVWDQG%UXVVHOV,QVWLWXXWYRRU0LOLHXEHKHHU, cit., para. 53.
(121)

D. MISONNE, 7KHHPHUJHQFHRI DULJKWWRFOHDQDLU7UDQVIRUPLQJ(XURSHDQ8QLRQODZWKURXJK
OLWLJDWLRQDQGFLWL]HQVFLHQFH, cit., p. 4; G. DE BÙRCA, 7KH/DQJXDJHRI 5LJKWVLQ(XURSHDQ,QWHJUDWLRQ,
in G. MORE, J. SHAW, 1HZ/HJDO'\QDPLFVRI (XURSHDQ8QLRQ, Oxford, 1995.
(122)

(123)

The approach that De Bùrca describes relates to the evolution of the protection
RI KXPDQULJKWVLQWKHIUDPHZRUNRI WKH(8WKDWLQLWLDOO\ZDVDIÀUPHGLQWKHFDVHODZRI 
the ECJ, by considering human rights as general principles of EU law. Such decisions as
the 6WDXGHUjudgment, the 1ROG judgment and the ,QWHUQDWLRQDOH+DQGHOVJHVHOOVFKDIW judgment
DUHODQGPDUNUXOLQJVLQWKLVVHQVH
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the tight connection that exists between ambient air legislation and health
protection» (124)DQLGHDWKDWLVFRQVLVWHQWDOVRZLWKWKHÀHOGVRI SURWHFWLRQ
against noise and the treatment of urban waste water (125).
That being said, the ECJ could enhance the protection ensured to human
rights in the urban context relying on various provisions enshrined in the
CFREU.
In this sense, for instance, some emphasis can be put especially on Article
7, on the right to respect for private and family life, Article 2(1), on the right
to life, and, possibly, Article 35, on health care, where it provides that «[a]
KLJKOHYHORI KXPDQKHDOWKSURWHFWLRQVKDOOEHHQVXUHGLQWKHGHÀQLWLRQDQG
implementation of all Union policies and activities», despite it enshrines
SULQFLSOHVDQGSURJUDPPDWLFUHTXLUHPHQWVLQDVLPLODUIDVKLRQDV$UWLFOH
of the Charter. From this viewpoint, some considerations should be made,
D. MISONNE, 7KHHPHUJHQFHRI DULJKWWRFOHDQDLU7UDQVIRUPLQJ(XURSHDQ8QLRQODZWKURXJK
OLWLJDWLRQDQGFLWL]HQVFLHQFH, cit., p. 4. Interestingly enough, even the idea that a right to clean
air may exist under EU law, on the grounds of the Directive 2008/50/EC was suggested
by that paper, at p. 4.
(124)

(125)

This idea was advanced in scholarship by De Bùrca with regard to Directive
2008/50/EC. In that sense, it should be recalled that this Directive, in Recital 30, expressly
incorporates the language of human rights, where it states that it «respects the fundamental
rights and observes the principles recognised in particular by the Charter of Fundamental
5LJKWVRI WKH(XURSHDQ8QLRQªDQGZKHUHLWDIÀUPVWKDWLW©VHHNVWRSURPRWHWKHLQWHgration into the policies of the Union of a high level of environmental protection and
WKHLPSURYHPHQWRI WKHTXDOLW\RI WKHHQYLURQPHQWLQDFFRUGDQFHZLWKWKHSULQFLSOHRI 
sustainable development as laid down in Article 37 of the Charter of Fundamental Rights
of the European Union».
The view recalled may be extended also to Directive 2002/49/EC, whose Recital 1
states that «[i]t is part of Community policy to achieve a high level of health and environmental protection, and one of the objectives to be pursued is protection against noise»,
and to Council Directive 91/271/EEC, which does not expressly mention health but often
recalls the purpose of protecting the environment from the adverse impact of waste-water
PDQDJHPHQW7KHODFNRI UHIHUHQFHWRWKH&)5(8LQWKHVHLQVWUXPHQWVPD\EHH[SODLQHG
by the fact that both Directive 2002/49/EC and Council Directive 91/271/EEC were
DGRSWHG LQ WKH SUH/LVERQ IUDPHZRUN %DFN WKHQ WKH 1LFH &KDUWHU ZDV QRW D SULPDU\
source of EU law; however human rights had long been recognized as general principles of
EU law. In this respect, we may suggest that Council Directive 91/271/EEC and Directive
2002/49/EC are an example of the idea expressed by De Bùrca.
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VLQFHWKHLGHDWKDW$UWLFOH²ZKLFKFRXOGEHDKHOSIXOUHIHUHQFH²LVSURJUHVVLYHO\©PRYLQJRXWRI WKHZHDNFDWHJRU\RI SULQFLSOHVXQGHUWKH&KDUWHU
to join the category of rights» (126) is gaining ground. Interestingly enough,
DOVRWKH(&-DIÀUPHGWKDW©$UWLFOH  SURYLGHVWKDWULJKWVUHFRJQLVHGE\
the Charter for which provision is made in the Treaties are to be exercised
XQGHUWKHFRQGLWLRQVDQGZLWKLQWKHOLPLWVGHÀQHGE\WKRVH7UHDWLHV6XFK
is the case with Article 37 of the Charter» (127). In the same vein, Attorney
*HQHUDO&UX]9LOODOyQKDGDIÀUPHGWKDW©$UWLFOHH[SUHVVO\UHFRJQLVHVWKH
right to environmental protection» (128)6RIDUWKH(&-KDVQRWWDNHQXSWKHVH
recommendations of the Advocates General, and its reluctancy is probably
due to the fact that the view that Article 37 of the CFREU enshrines a right
is still in evolution; in this sense, the Court might not have yet felt eager to
endorse this approach and to empower this provision in this way (129).
D. MISONNE, 7KHHPHUJHQFHRI DULJKWWRFOHDQDLU7UDQVIRUPLQJ(XURSHDQ8QLRQODZWKURXJK
OLWLJDWLRQDQGFLWL]HQVFLHQFH, cit. p. 12.
(126)

(127)

Then the ECJ added: «which is essentially based on Article 3(3) TEU and Articles
11 and 191 TFEU».
See European Court of Justice, $VVRFLD]LRQH,WDOLD1RVWUD2QOXVY&RPXQHGL9HQH]LDDQG
2WKHUV, Judgment of the Court (Third Chamber) of 21 December 2016, Caso C-444/15,
5HSRUWVRI &DVHV²SXEOLVKHGLQWKHHOHFWURQLF5HSRUWVRI &DVHV &RXUW5HSRUWV²JHQHUDO 
para. 62, and European Court of Justice, 5HSXEOLFRI 3RODQGY(XURSHDQ3DUOLDPHQWDQG&RXQFLO
RI WKH(XURSHDQ8QLRQ-XGJPHQWRI 0DUFK&DVH&5HSRUWVRI &DVHV²
SXEOLVKHGLQWKHHOHFWURQLF5HSRUWVRI &DVHV &RXUW5HSRUWV²JHQHUDO SDUD2QWKLV
issue, see D. MISONNE, 7KHHPHUJHQFHRI DULJKWWRFOHDQDLU7UDQVIRUPLQJ(XURSHDQ8QLRQODZ
WKURXJKOLWLJDWLRQDQGFLWL]HQVFLHQFH, cit. p. 12.
 6XEVHTXHQWO\ $GYRFDWH *HQHUDO &UX] 9LOODOyQ FODULÀHG WKDW ©>W@KH ODWWHU ULJKW LV
expressed as a principle and, moreover, does not arise in a vacuum but instead responds to
a recent process of constitutional recognition in respect of protection of the environment,
in which the constitutional traditions of the Member States have played a part». Opinion of
0U$GYRFDWH*HQHUDO&UX]9LOODOyQGHOLYHUHGRQ)HEUXDU\(XURSHDQ$LU7UDQVSRUW
6$Y&ROOqJHG·(QYLURQQHPHQWGHOD5pJLRQGH%UX[HOOHV&DSLWDOHDQG5pJLRQGH%UX[HOOHV&DSLWDOH,
C-120/10, para. 78.
(128)

Z. KAISER, $UWLFOH  &KDUWHU RI  )XQGDPHQWDO 5LJKWV RI  WKH (XURSHDQ 8QLRQ 2Q WKH
ZD\WRDIXQGDPHQWDOULJKWXSJUDGH", JAEM 01 Master Thesis, Supervisor X. GROUSSOT, Lund
University Library, European Business Law 15 higher education credits, Lund, 2016, pp.
48-49.
(129)
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That being said, the incorporation of a human rights-based approach
into the Luxembourg jurisprudence on urban sustainability is desirable for
the promotion of sustainable urban development, and some examples of
how it may be feasible in practice can be suggested.
For instance, the relevant provisions of the Charter may be recalled ex
RIÀFLR by the ECJ, consistently with the LXUDQRYLWFXULDprinciple.
$JDLQWKH(&-FRXOGPDNHVRPHUHIHUHQFHWRWKHFDVHODZRI WKH(&W+5
RQXUEDQVXVWDLQDELOLW\7KLVNLQGRI MXGLFLDOGLDORJXHZRXOGEHFRQVLVWHQW
with the interconnection that exists between the EU legal order and the
ECHR system. In fact, not only the rights enshrined in the ECHR “shall
constitute” general principles of EU law, pursuant to Article 6(3) of the
TEU as amended by the Treaty of Lisbon but, moreover, Article 52(3) of
the CFR provides that the minimum scope and meaning of the human rights
HQVKULQHGLQWKH&KDUWHULVLGHQWLÀHGE\PDNLQJUHIHUHQFHWRWKH(&+5DV
interpreted by the ECtHR. Of course, a higher level of protection can be
HQVXUHGLQWKHOHJDOIUDPHZRUNRI WKH(8 (130).
For instance, reference to the Strasbourg case law might be helpful when
WKH(&-KDVWRVWULNHWKHEDODQFHEHWZHHQHFRQRPLFLQWHUHVWVDQGHFRQRPLF
well-being, on the one hand, and the protection of human rights, on the
other; in this sense, some inspiration may be drawn from the view of the
(&W+5WKDWHFRQRPLFZHOOEHLQJ©LVQRWVXIÀFLHQWWRRXWZHLJKWKHULJKWV
of others» (131). In this sense, it seems interesting to recall the view expressed
by Advocate General Bot in his Opinion in the (VVHQW%HOJLXP19Y9ODDPVH
5HJXOHULQJVLQVWDQWLH YRRU GH (OHNWULFLWHLWV HQ *DVPDUNW FDVH ZKHUH KH DIÀUPHG
WKDW©>D@OWKRXJKWKDWSULQFLSOH>RI LQWHJUDWLRQ@GRHVQRWUHTXLUHWKDWSULRULW\
should always be given to environmental protection, it does mean that the
environmental objective may be routinely balanced against the European
Union’s other fundamental objectives» (132), as, for instance, the “four free(130)

See the Explanations relating to the Charter of Fundamental Rights of the
European Union, Article 52(3), available at IUDHXURSDHX.
+DWWRQDQG2WKHUVYWKH8QLWHG.LQJGRP [GC], cit, para. 86. Also see paras. 121 ff. of
the Judgment.
(131)

(132)

Opinion of Advocate General Bot delivered on 8 May 2013, (VVHQW%HOJLXP19
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doms” (133). What is more, interestingly enough, in scholarship, it has been
suggested that «the usage of the word “fundamental objective” can be
viewed as creating a connection to the human rights discussion» (134).
,W LV DOVR LQWHUHVWLQJ WR UHFDOO WKDW $WWRUQH\ *HQHUDO 9LOODOyQ LQ KLV
Opinion in the (XURSHDQ$LU7UDQVSRUW6$Y&ROOqJHG·(QYLURQQHPHQWGHOD5pJLRQ
GH%UX[HOOHV&DSLWDOH5pJLRQGH%UX[HOOHV&DSLWDOH case, suggested in a hypothetLFDOIDVKLRQKRZWKH(&+5PLJKWEHVXFFHVVIXOO\LQYRNHGDWWKHGRPHVWLF
level for ensuring the protection in the urban context against Member States’
non-compliance with EU law. In particular, the Advocate General suggested that whether the «Court of Justice reject[ed] an interpretation whereby
Directive 2002/30 is construed as effecting maximum harmonisation […]
such an effect would oblige individuals to bring proceedings against their
States on the basis of Article 8 of the Convention, as interpreted by the
(&+5²DQGLQPDQ\FDVHVWKRVHLQGLYLGXDOVFRXOGZHOOEHVXFFHVVIXOª (135).
That being said, the incorporation of a human rights-approach in the
IUDPHZRUN RI  LQIULQJHPHQW SURFHHGLQJV KDV EHHQ HQFRXUDJHG LQ VFKRODU-

Y 9ODDPVH 5HJXOHULQJVLQVWDQWLH YRRU GH (OHNWULFLWHLWV HQ *DVPDUNW, Joined Cases C-204/12 to
C-208/12, para. 97: «it seems to me, be found in the principle of integration, according to
which environmental objectives, the transverse and fundamental nature of which have been
QRWHGE\WKH&RXUW>«@VKRXOGEHWDNHQLQWRDFFRXQWLQWKHGHÀQLWLRQDQGLPSOHPHQWDWLRQ
RI (XURSHDQ8QLRQSROLFLHV$OWKRXJKWKDWSULQFLSOHGRHVQRWUHTXLUHWKDWSULRULW\VKRXOG
always be given to environmental protection, it does mean that the environmental objective
may be routinely balanced against the European Union’s other fundamental objectives».
(133)

The “Four Freedoms” are the free movement of goods, the free movement of
capital, the freedom to establish and provide services, the free movement of persons. See:
European Commission, 7KH(XURSHDQ6LQJOH0DUNHW, at HFHXURSDHX. See the approach of the
ECJ in European Court of Justice, Grand Chamber, cODQGVYLQGNUDIW$%Y(QHUJLP\QGLJKHWHQ
-XGJPHQWRI -XO\&5HSRUWVRI &DVHV²SXEOLVKHGLQWKHHOHFWURQLF5HSRUWV
RI &DVHV &RXUW5HSRUWV²JHQHUDO 
Z. KAISER, $UWLFOH&KDUWHURI )XQGDPHQWDO5LJKWVRI WKH(XURSHDQ8QLRQ2QWKHZD\
WRDIXQGDPHQWDOULJKWXSJUDGH", cit., p. 40.
(134)

 2SLQLRQRI 0U$GYRFDWH*HQHUDO&UX]9LOODOyQGHOLYHUHGRQ)HEUXDU\
(XURSHDQ$LU7UDQVSRUW6$Y&ROOqJHG·(QYLURQQHPHQWGHOD5pJLRQGH%UX[HOOHV&DSLWDOHDQG5pJLRQ
GH%UX[HOOHV&DSLWDOH, cit., para. 81.
(135)
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ship and has been explored by EU institutions (136). In fact, it would help
to improve the protection of human rights against Member States’ violations of EU law, especially when one also considers that not all violations
reach the threshold for the pre-alarm procedure provided by Article 7 of
the TEU (137).
Finally, the approach of the Luxembourg Court to sustainable urban development may be enhanced also through the incorporation, in its legal reasoning, of the environmental integration rule enshrined in Article 11 of the
TFEU. Indeed, the ECJ may raise issues PRWXSURSULR on the grounds of that
provision, as it did in WKH&RQFRUGLD%XVFDVH7KLVNLQGRI DSSURDFKZRXOG
help an interpretation of States’ obligations under EU law consistent with
the environmental integration rule. Since, as stated above, sustainable development is an objective, a principle and a rule (138)IRUWKH(8WKLVNLQGRI DSproach would also be consistent with the conception that the interpretation
of EU law is based on a teleological criterion. In fact, as Advocate General
Jacobs stressed, Article 11 of the TFEU «is not merely programmatic [but]
imposes legal obligations» (139).

European Parliament, Fact Sheets on the European Union, 7KHSURWHFWLRQRI IXQGDPHQWDOULJKWVLQWKH(8, available at HXURSDUOHXURSDHX; O. DE SCHUTTER, ,QIULQJHPHQW3URFHHGLQJV
DVD7RROIRUWKH(QIRUFHPHQWRI )XQGDPHQWDO5LJKWVLQWKH(XURSHDQ8QLRQ, commissioned by the
Open Society European Policy Institute, October 2017, available at ZZZRSHQVRFLHW\IRXQGDWLRQV
RUJ. Also see: K.L. SCHEPPELE, D.V. KOCHENOV, B. GRABOWSKA-MOROZ, (89DOXHV$UH/DZ
DIWHU$OO(QIRUFLQJ(89DOXHVWKURXJK6\VWHPLF,QIULQJHPHQW$FWLRQVE\WKH(XURSHDQ&RPPLVVLRQDQG
WKH0HPEHU6WDWHVRI WKH(XURSHDQ8QLRQ, in <HDUERRNRI (XURSHDQ/DZ, 2021, pp. 1-121.
(136)

(137)

,ELG.

B. SJÅFJELL, 7KH/HJDO6LJQLÀFDQFHRI $UWLFOH7)(8IRU(8,QVWLWXWLRQVDQG0HPEHU
6WDWHV, cit.
(138)

Opinion of Advocate General Jacobs, delivered on 26 October 2000, 3UHXVVHQ(OHNWUD
$* Y 6FKKOHVZDJ $* LQ WKH SUHVHQFH RI  :LQGSDUN 5HXHQN|JH ,,, *PE+ DQG /DQG 6FKOHVZLJ
+ROVWHLQ., C-379/98, para. 231. G. MARÍN DURÁN, E. MORGERA&RPPHQWDU\RQ$UWLFOHRI WKH
(8&KDUWHURI )XQGDPHQWDO5LJKWV(QYLURQPHQWDO3URWHFWLRQ, (GLQEXUJK6FKRRORI /DZ5HVHDUFK
3DSHU1R, (XURSD:RUNLQJ3DSHU1R, 2013.
(139)
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5. — &RQFOXVLRQV.
Sustainable urban development is at the top of the international agenda,
and the approach developed by the international community has progressively emphasised its interconnection with human rights, since the intertwinement between human rights and the environment was recognized at
WKH6WRFNKROP&RQIHUHQFHLQWKHHDUO\V
The two major European Courts, the European Court of Human Rights
and the European Court of Justice, have proven capable of providing noteworthy responses when dealing with urban sustainability.
7KHLUDSSURDFKLVXQTXHVWLRQDEO\GLIIHUHQWEXWLWLVQRWVXUSULVLQJZKHQ
one considers their respective nature and competence: the ECtHR is a huPDQULJKWVERG\ZKLOVWWKH(&-LVQRWEHVLGHVUHFDOOLQJWKHXQLTXHQDWXUH
of the European Union as a supranational organization and the characteristics of its legal order. Of course, the EU has increasingly incorporated the
SURWHFWLRQRI KXPDQULJKWVLQWRLWVOHJDOIUDPHZRUNDSURFHVVWKDWFXOPLnated in the inclusion into the category of the primary sources of EU law
of the CFREU, which, differently from the ECHR, has also enshrined a
VSHFLÀFSURYLVLRQRQWKHHQYLURQPHQWDW$UWLFOH
Both Courts have proven capable of giving appropriate consideration to
environmental protection in the urban context, consistently with their comSHWHQFHHVSHFLDOO\ZKHQLWZDVQHFHVVDU\WRVWULNHWKHEDODQFHZLWKFRPpeting economic interests. In this regard, however, the ECJ has not used
the human rights-paradigm as much as it was possible, notwithstanding the
Advocates General, in their Opinions, have often suggested this path.
However, as the paper argues, an enhanced human rights-based approach
in the case law of the ECJ is not only desirable, but also viable, for example
when providing interpretive guidance on EU law in the context of prelimiQDU\UXOLQJVDVZHOODVZKHQDQLQIULQJHPHQWSURFHHGLQJLVODXQFKHG²LQWKLV
sense, as the paper stressed above, a wider reference to human rights was
expressly encouraged in scholarship and at the institutional level in the EU.
Nevertheless, it would not be reasonable to expect the ECJ to develop an
8UJHQGDVW\OHHQYLURQPHQWDOMXULVSUXGHQFHZKLFKZRXOGUHTXLUHLPSRUWDQW
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changes in relation to its well-established position on the 3ODXPDQQtest and
the view which is constantly restated by the Luxembourg Court with regard
to the legal standing of legal and natural persons with respect to annulment
proceedings and actions for failure to act (140). In this sense, in fact, as the
*HQHUDO&RXUWKDVUHFHQWO\DIÀUPHGLQWKH&DUYDOKR case, «the claim that […]
DQDFWLQIULQJHVWKRVHUXOHVRUULJKWVLVQRWVXIÀFLHQWLQLWVHOI WRHVWDEOLVK
that the action brought by an individual is admissible, without running the
ULVNRI UHQGHULQJWKHUHTXLUHPHQWVRI WKHIRXUWKSDUDJUDSKRI $UWLFOH
TFEU meaningless, as long as that alleged infringement does not distinguish the applicant individually» (141).
7KHUHIRUHLWZRXOGQRWEHOLNHO\WRH[SHFWWKH(&-WRFKDQJHWKLVYLHZ
LQWKHHQYLURQPHQWDOÀHOGDQGZHFDQQRWUHDVRQDEO\H[SHFWDQ\FKDQJHRI 
WKLVNLQGZKHQVXVWDLQDEOHXUEDQGHYHORSPHQWLVVSHFLÀFDOO\DWVWDNHHLWKHU
Otherwise, the ECtHR appears to be progressively enhancing its proactive environmental approach. The recent 'XDUWH$JRVWLQKR case is clear eviGHQFHIRUWKDWDVWKH&RXUWZDVTXLWHÁH[LEOHZLWKUHJDUGWRWKHDSSOLFDWLRQ
RI WKHUHTXLUHPHQWVRI DGPLVVLELOLW\DQGDOVRUHFDOOHGPRWXSURSULRArticle 3
of the ECHR in its communication to the respondent States. It will be interesting to see how the ECtHR will develop its view in relation to that provision, on which the Court has not relied, so far, with regard to the urban dimension (142). In this sense, the Strasbourg case law on issues related to urban
VXVWDLQDELOLW\PD\EHDVXLWDEOHÀHOGIRUHODERUDWLQJWKHNLQGRI DSSURDFK
that, at least for now, has underlain the 'XDUWH$JRVWLQKR case, especially when
RQHFRQVLGHUVKRZLWYDORULVHGWKHLPSRUWDQFHRI LQWHUJHQHUDWLRQDOHTXDOLW\
An in-depth, interesting analysis is made by M. PAGANO, 2YHUFRPLQJ 3ODXPDQQ LQ
(8HQYLURQPHQWDOOLWLJDWLRQ$QDQDO\VLVRI (1*2VOHJDODUJXPHQWVLQDFWLRQVIRUDQQXOPHQW, in this
5HYLHZ, 2019, pp. 311-360, available at ULYLVWDGLULWWRHSURFHVVRHX.
(140)

M. PAGANO, &OLPDWHFKDQJHOLWLJDWLRQEHIRUH(8&RXUWVDQGWKH¶EXWWHUÁ\HIIHFW·, in %ORJ'URLW
(XURSpHQ, 16 October 2019, available at EORJGURLWHXURSHHQFRP. Order of the General Court
(Second Chamber) of 8 May 2019, $UPDQGR&DUYDOKRDQG2WKHUVY(XURSHDQ3DUOLDPHQWDQG
&RXQFLORI WKH(XURSHDQ8QLRQ, T-330/18, para. 48.
(141)

(142)

So far, indeed, the ECtHR has not found a violation of Article 3 of the ECHR in
relation to sustainable urban development. An interesting example is the above-mentioned
case of /ySH]2VWUDY6SDLQ, cit.
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which is part of the very core of sustainable development. In this sense, the
ECtHR seems eager to address climate change and to protect future generDWLRQVXQTXHVWLRQDEO\LWZLOOEHQHFHVVDU\WRZDLWXQWLOWKH'XDUWH$JRVWLQKR
judgment is handed down in order to better assess its approach, and it will
WDNHWLPH%XWWKHSUHPLVHLVSURPLVLQJDQGLWVRXQGVOLNHJRRGQHZVDOVR
for the protection to be granted to the urban dimension. Moreover, consistently with its well-established hermeneutic approach, the ECtHR could
also use the European Social Charter as a support to interpretation of the
ECHR, for providing a more targeted response to urban sustainability. For
instance, the Court could use Article 31, on the right to housing, which
UHTXLUHVWKDWDSSURSULDWHVWDQGDUGVDUHPHWLQWKLVUHVSHFWDQGLWFRXOGEH
DKHOSIXOUHIHUHQFHLQSUDFWLFH,WFRXOGEHDYLDEOHZD\IRUEHWWHUGHÀQLQJ
DGHTXDWHDQGVXVWDLQDEOHXUEDQOLYLQJFRQGLWLRQV
6WULNLQJWKHEDODQFHEHWZHHQWKHHQYLURQPHQWDODQGWKHHFRQRPLFLQWHUests was a basic issue in the jurisprudence of both Courts, and developing
further this approach will be crucial if the ECtHR and the ECJ want to
ensure justiciability to sustainable urban development, consistently with the
efforts made by the COE and the EU as strategic actors both at the regional
DQGWKHJOREDOOHYHOLQWKLVÀHOG-XVWLFLDELOLW\LVDQHVVHQWLDOIDFWRUIRUWKH
success of the initiatives and policies that both Organizations support in
WKHIUDPHZRUNRI WKH81DQGLWLVQHFHVVDU\IRUDFKLHYLQJWKHREMHFWLYHV
enshrined in the SDG 11. Judicial dialogue between the ECtHR and the ECJ
PD\KHOSWRVKDUHDQGVWUHQJWKHQWKHUHVXOWVDFKLHYHGZLWKRXWRYHUORRNLQJ
WKDW WKH SURWHFWLRQ JUDQWHG LQ 6WUDVERXUJ FDVH ODZ GHÀQHV WKH PLQLPXP
threshold of the protection to be ensured by the ECJ, according to Article
  RI WKH&)5(8DQGDVFODULÀHGE\WKH´([SODQDWLRQVµRQWKLVSURYLsion.
In conclusion, we can observe that the ECtHR appears eager to push
IRUZDUGZLWKLWVSURDFWLYHDSSURDFKWKH(&-LVQRWOLNHO\WRDGRSWD8UJHQGDstyle approach in its jurisprudence, but wider use of a human rights paraGLJPLQWKHXUEDQGLPHQVLRQLVGHVLUDEOHDQGWKHWLPHORRNVULSH,QWKLV
VHQVHWKHLGHDWKDW$UWLFOHRI WKH&)5(8PLJKWFRQWHPSODWHDVSHFLÀF
right may help to achieve stronger results. Nonetheless, Article 37 may have
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a meaningful impact also in case it “only” contained principles and proJUDPPDWLFUHTXLUHPHQWVDVWKH\©VKDOOEHMXGLFLDOO\FRJQLVDEOH>«@LQWKHLQterpretation of [EU and Member States’ environmental policies] and in the
ruling on their legality» (143), consistently with Article 52(5) of the CFREU.
6RPH VWHSV IRUZDUG VWLOO KDYH WR EH WDNHQ KRZHYHU ERWK &RXUWV DUH
RQDJRRGWUDFNIRUEXLOGLQJ²SRVVLEO\DOVRWKURXJKMXGLFLDOGLDORJXH²D
(XURSHDQKXPDQULJKWVFRQVLVWHQWHQYLURQPHQWDOIUDPHZRUNIRUVXVWDLQDble urban development.

Article 52(5) Charter of Fundamental Rights of the European Union. See: Z.
KAISER, $UWLFOH&KDUWHURI )XQGDPHQWDO5LJKWVRI WKH(XURSHDQ8QLRQ2QWKHZD\WRDIXQGDPHQWDOULJKWXSJUDGH", cit., p. 48.
(143)

